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WHEH(HET—B)

BAUNBREFELBAMG RS, BAXBRBEABRERET B WL
AESWHBRTE, ALUAEZANEZBZRTUEAALNTEHF S
SEERLXBAKREE, HEL A ARFRX LR BRI RHA
HERFAANDEZRESEEEFRAABAT ARG A LA AENY
WEL,ARAXHBRY, BEARMFRTRSAR, EEAMNERLRANK
AFEATREAAAANZRFSEEEFRAE AR ERTE, AKX
WRARZZHLALAEBE ) TAARANEZRFL5EEFRERX N
EHRAE,

Bl , RABUR XA A AR B G IERGHE M. 5312, R
B &R EFR B R A AN B EN . AT ECERR
BEHRABARE", BNZEHRERFHBEEMGMEAS) EL
AL S HAG R A AEHERAT A G  RARR 2 R HEA
BEPASEFEATE, FEUARTHEAEAYT R, BENS,
X—BH AT R, FET - EEFE AMELERBERINEK
24K

—H LK, X— BT R — R R R AFAARZLEHS
HERERL ) ERREFERER, ARNRAESMEEELS, X

{1) See Thomas W. Joo, Comment; Corporate Governance and the "D — Word" , 63
Wash. &Lee L. Rev. 1579, 1587(2006) ; Usha Rodrigues, The Seductive Comparison
of Shareholder and Civic Democracy, 63 Wash. & Lee L. Rev. 1389, 1390(2006).
But see Dalia Tsuk Mitchell, Shareholders as Proxies: The Contours of Shareholder
Democracy, 63 Wash. & Lee L. Rev. 1503, 1509 - 10(2006).

(2) EAXEREZR BHEHNMNKEZTREENANRE 19 FRRELRY &
BEEEBRT(REEMEEAT ), B MFWHE 12 £, HEHRAL 2
ATRBAR(THEERAL) WBHUAFREARENMARRTLAAZLARAE,
AETUME X RIENS EERF sk H, See H.B. 19, 145® Gen. Assem. ,
Reg. Sess. (Del. 2009) i — A K NH T HHLEMN AT TUAXL ABH N FAL
BAMAAD BRI S5EERANALR EREHTHEZRAAMALNAZHFELE
FERALERTRAXE B4R, Seeid.

324


http://www.chinalawinfo.com
http://www.pkulaw.cn

BARERRE

4 A AR 0 1 BBOR RS AT LA B R AT R (3 MR A
ZRBZSERRLERERAER NI ACEFNEFREARS
BARRAELR, BAXBERREAALARAZEESSERRAY
ABRRENEHLOEE, A EEEFNEREE AR M
FARERE; A TUHBRBA LM EREEALS) IMHHFRE
WRELRKESHEFASBIRN, FHABARETES, X —HEROER
EEFREERBAN—NILPHENE R, AETR, BAXHECS
HEBAAARAZR RS SEFRE WAL F TEEMELL )
REFEME FHLARAZRPS SEFRABBRBARARAL WA
WRMEFEES , BAZHERARARANACRAMEFERRACH
HHEBEEN

2007 4E SR, SEC NEMI R, BHRATR T AL AE
B HERRELT) ACAE AR RR R EZ AR REWH,
L BRALFFEHX BRI —NEB L, — A RREE N
EHEFDRER, FOBRITATREARARZELS SEFTESL
EXREXSY) ETRALFETE LRAXNAALAZLES5ES
R4 M EEM, WRXF VA ER, BXRARBER KBRS 1, 4
FRBUR R L O BT R AR B A b

T s PP X — W TE R, AR SO BOAR B SRE Bl LA R 24 RITA S0
BB B ERFATIR . L, A SO B BR A B At AT 3F
FREBARENGR W R FTHHAT T H KW IEME. ERITRE
ZJE AR MG, BRI S T R AUH, (B2 AT FE 3

(3] See Securities Exchange Act of 1934 Rule 14a-3, 17 C.F.R. § 240.14a -3(2007).
RBREZRGFNHPULUREREARE,

(4) See Karey Wutkowski, SEC to Look Outside Ballot on Proxy Access, Reuters, Jan. 4,
2008 , http;//www. reuters. com/ articlePrint? articleld = USN1741224720080104.

(5] See Securities Exchange Act of 1934 Rule 14a-8, 17 C.F.R. § 240.14a-8(i)(8)
(2007) (AR AXREFHFORARZHRIA)

(6) SeeinfraPart L A(HRTH & L2 RKBAARAAERKFLEEERLHEN)

(7] See Shareholder Proposals Relating to the Election of Directors, Exchange Act Release
No. 56,914, Investment Company Act Release No. 28,075, 72 Fed. Reg. 70,450,
70,453 (Dec. 11, 2007) ( UL T #¢ 2007 Final Shareholder Proposal Rule) .

(8) See, e.g., Wutkowski, supra note 4( 3| & & SEC * & Harvey Pitt) ,
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WEHEF(HET %)

e, 13X BEREAE G A5 1% Lo KB AR AR HE IR 51 97, AR FAE 9 AR R
NITAMMAARABEHSSEIREAMSBETFE, Hik, X—4®
AR TFHEOTHERAAAABERS SHEIRAKEET X —FK,
SR T AEFRAAAREZRERSSEERENERNE P IRE XS
HURKRBRNE HIRBEEE S,

ERAXERATETHNMNALARAZELSS5HEERLSER
A E AL R 7 S SE B B 2 R 6 B WD 24 BR 4T A iX — R4
HARLO) iR, A U EAWH A R RSB ARENERE BH
R HAR, A0 R B A AR B SR AL B A, TS DA 13X — AT
FICA A X B BAWENE: (1) BEEEMEEER; (2) @ mE
F 5B AW BE TEAE R 5 R B AR S T A5 i 1T Rt , DAL 16 e B
N ERAT I B A RS, AR RLX BB RIS R R &
R shib i po A Btk

FIFE Mo B B RBEBREHHE, RAFTR THHARZR
HEEHBERZTLIRMRABRER TR X —F4 5 H 3898 R £
ABRFIFEREARAAZR IS SESRARMEEEMRARE
BB L. FEHMANRHAAARZER2E5ERREH L LN
TR FIRR, ERMRETX—IERMATEZRBEERK, £E=8
SIRULR B TR R B R AR T3 T LI, SR JE e M s B I 6 17
SR UEAAFAARZR LS 5EFRZNERERT . %8
SHAEVEN SR H] R E RS W E BRI ARSI B IR
IRTR] A 2 BB FE A B ) 6 LA ) 4 S RS2 . 38 = FR 4487 X
AT RIEE RFRHZ S EZRHM, Ft, U—MAE BRI K

(9) *TF®/AMEKIF W %%, see Stephen Bainbridge, Director Primacy and Shareholder
Disempowerment, 119 Harv. L. Rev. 1735, 1746 (2005) ( I T # % Bainbridge,
Director Primacy ) ; Stephen Bainbridge, The Case for Limited Shareholder Vating
Rights, 53 UCLA L. Rev. 601, 624 (2006) ( L. F # 4 Bainbridge, Shareholder
Voting Rights) ; Lucian Arye Bebchuk, The Case for Increasing Shareholder Power,
118 Harv. L. Rev. 833, 851(2005). X T/ £ L BRAL N T F/4ER it #, see
Mitchell, supranote 1. AX# FFRBRABABREARAREETERAX B AA
(normative question) , ME, A XBRE BB AN EH, b E Kb X ERxk —
B RENLE,


http://www.chinalawinfo.com
http://www.pkulaw.cn

J R B B R R

TREBRER R ,HE=8015 H5eRX R AATIEB RN A
AZBEHS HEFRAFTRERARBRER, Bk, A0, FIHAF
ZIEHS SEHRA N LS T NRRAEI BRSO R

T RBETHREAFAARNEERS 5EERA

(—)MARARERBSSERRENER
IRAEH E BRI — HBA AR R ZE R AR 2 — 10 /R

AR R ME— PR T B A B, B AU B T 24 R R —
HEZHBUBRE. Y8, BRAGHMRREWAFAES EMAGRS
RIFEFMRE D AW, ERECEBRRREENER S

(10

(1

(12)

See Blasius Indus. , Inc. v. Atlas Corp., 564 A. 2d 651, 659 (Del. Ch. 1988);

Bebchuk, supra note 9, at 851; Julian Velasco, Taking Shareholder Rights Seriously,

41 U.C. Davis L. Rev. 605, 607(2007).

BEARNEES R A REMAF ) XEREIFI, See, . g, Model Bus. Corp.

Act, ch. 7, subch. D(2007) (ML E T R EWFNER)F). KT, REXMFNFEEARS
FHFMEZRES, THLREZIHAAREEEA TR KA. See James D. Cox,

Searching for the Corporations Voice in Derivative Suit Litigation: A Critique of Zapata &
the ALI Project, 1982 Duke L. J. 959, 960; Daniel R. Fischel & Michael Bradley, The
Role of Liability Rules and the Derivative Suit in Corporate Law: A Theoretical and
Empirical Analysis, 71 Cornell L. Rev. 261, 286(1986) (#4 4 ¥k 4 ¥ A sk A FL U 0 %
BHRRRUET EEAREEARTANFEAN N ) ; Donald E. Schwartz, In
Praise of Derivative Suits: A Commentary on the Paper of Professors Fischel and
Bradley, 71 Cornell L. Rev. 322,339 -40(1986). A AR M B Hk#H. FE AR
HRMFEAEANBHNEE, DA RSB RREELETREEAR KRS &
#|AX ., See Robert C. Clark, Corporate Law 95(1986). i, ¥ & BEH KT

WRA % E W, See John Coffee, Regulating the Market for Corporate Control: A
Critical Assessment of the Tender Offers Role in Corporate Governance, 84 Colum. L.

Rev. 1145, 1211 —12(1984) (# i W ER KB R A URWERER , FEEE
WM B A ¥ A A ); James D. Cox, Compensation, Deterrence and the
Market as Boundaries for Derivative Suit Procedures, 52 Geo. Wash. L. Rev. 745,

752 -53(1984) (6 : B A B BER W TR " ERRGEEEAH, ERREFR
RREBFRE-WEXHIE-REFE),

See Blasius, 564 A.2d at 659(# B M AR EMEEE AR 9 EFE XA ) ; Stokes
v. Contl Trust Co. , 78 N.E. 1090, 1093(N. Y. 1906) (¥ Y M AREN N EAEE),
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EFEH(BETF—8)

BEEEFHEFENTRARTRARENPREE T, SR,k
AEEPRTHER L ERZ G Mk ER 3 MEZT, KIS
HEBTARAEESMBE TS, N SAE LB EEE Y BRR
BARRERERENERAFABE, D OARTHARREMESTAS
M EE A PE 16 U, AR R E AR AR T RAR W LLE
BEEMAFAEFH—DEERE,

FE b BREAGRITH MR RENBRARATEEL SN BR
EHPUARAABA, BEFF L MBEBARA R BEMH
TR TR PR S A — . B, AR R R R E RN E R
BREAEZCHEMMERER VSR ENESR . WH, BARBNIHE
ERHREF TR EE LA TRARKN IR )

REABIHREARNS TRARENN—TRANE 0] HES
BABMARKBELZESHEEN, SRR S, BB BN BARTE 2

(13) XBEAXFEERARBCRLAAERMEARLHF EARFHEURME, See, e
g., Del. Code Ann. tit. 8, § § 242 ( amendments to certificate of incorporation) , 251
(mergers) , 271(sale of assets), 275 (c) ( dissolutions ) (2007 ) ; Model Bus. Corp.
Act § § 10. 03 (b) (articles of incorporation), 11. 04 (b) (mergers), 12. 02 (a)
(disposition of assets) , 14.02( ) (dissolution ) (2007).

(14) See Del. Code Ann. tit. 8, § 141(2007) (ERA AN FLAREAEFLHERT
# %) ; Model Bus. Corp. Act § 8.01(b)(2007).

(15) See McQuade v. Stoneham, 189 N.E. 234, 236(N. Y. 1934) ( 251k Bt K 3% & i} i
A RABRAUATREES T HHAEN),

(16) See id.

[17] See Bebchuk, supra note 9, at 851.

(18) AEAFFHIHLRUARENEAEHLAARARN L EEBBE ~REFA,
See, e.g. , Adolf A. Berle & Gardiner C. Means, The Modern Corporation and Private
Property 4 —7(1932) ; Michael C. Jensen & William H. Meckling, Theory of the Firm;
Managerial Behavior, Agency Costs, and Ownership Structure, 3 J. Fin. Econ. 305,
309(1976). But see Margaret M. Blair & Lynn A. Stout, A Team Production Theory of
Corporate Law, 85 Va. L. Rev. 247,290 -91(1999) (. 5 REA ML , EFH
EERREHAA),

(19) See Bebchuk, supra note 9, at 851.

[20) See Shareholder Proposals, Exchange Act Release No. 56,160, Investment Company
Act Release No. 27,913, 72 Fed. Reg. 43,466, 43,467 (proposed July 27, 2007 ) ( X
T # # 2007 Shareholder Proposals) ( 3§ M & R 89 — N & EAA 2L 2 M8 MK & PO
REFAREWRA, ZHARFCERLEFRAEANRE)
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BERRERRK

WHRPARFH, FRWAT SR ERE SR EFRARRE. &
W, EFRA DGR T BARBRE

R, BB ZHEARZBT= AR, ARAFRARETE
HELHREL) BREBREREBIE = ARRBRRETR
=) @ FARREREA SEE, HAEFTA BRARE T R R &0, X
RS AT A A HAF T LB R AR D) EYREHR
FEAT LU HLX S R R

B TR AE S BB HTRE, AR SFERR S H R #TE
FESE . B AR DA BT A A B0 B HE AU X 28 AR Al B BRI BAE
Fr R TR 20 BB E , E AR SEC BRFFFHR
A5 M B R AR SRR BB UL B SRRk (2 EEIEHU
BB X AR b, B TR RS S R A F U R R KRR E 20 &%
ZRB UL LIS — TR R FEOR R B BOR T LD SR
FigR 27 Bk, M4 R AT RIEBIERN , S BT A AR R A
KRB, ERASUERREFN, ZRABLILES ERENE
Bo XFREHH A A Al ERE"28)

HABRAAHBARLWEEAETEAFBRE L. BARLSH

(21) See Clark, supra note 11, at 360.

(22) See Del. Code Ann. tit. 8, § 212(2007) (B EHFREHKFA)

[23) See Jill E. Fisch, From Legitimacy to Logic: Reconstructing Proxy Regulation, 46
Vand. L. Rev. 1129, 1135(1993) (# H A ARTERFREW T ERHEHF AN
EREAMER)

(24) See Securities Exchange Act of 1934 Regulation 14A, 17 C.F. R. § 240.14A(2007).

(25) See Securities Exchange Act of 1934 Rule 14a -3, 17 C. F.R. § 240.14a ~3(a)
(2007). 4BHFRVAFZNPREFRENRAELWRTATRER, ZEH
FUNELAMEAFNFERERAAEHREF AR FHENETEA AR £ R,
See 17 C.F.R. § 240.14a-3(b) (2007).

(26] See17 C.F.R. § 240.14a-3(2007).

[27) See Securities Exchange Act of 1934 Rule 14a-4, 17 C.F.R. § 240.14a-4(a)(2)
(2007).

(28) See Jayne W. Barnard, Shareholder Access to the Proxy Revisited, 40 Cath. U. L.
Rev. 37, 56(1990) ; Bebchuk, supra note 9, at 856; Lucian A. Bebchuk, The Myth of
the Shareholder Franchise, 93 Va. L. Rev. 675, 688(2007) ( LL T 3 Bebchuk, The
Myth of the Shareholder Franchise).
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WEFEF(ET—8)

MGE R T8 FRIEEBIE A, BRA LB X LA, SRTTT,
AR FRAREL R EHEA IR Z NGHTIEE, BRAENREE
MRAARZR B S 5EFRL., YA, RE1934 FiEHELHEIH
Rulel4 -8 B BUSBRR R “ AR BRBFN” , 2 BT A IR K45 E
KU BRAREHBH S IRETAA BB EHAS, X—HLHEEH
IR AR RB S XX B4R SR AT L (20 SR, Rulel4 - 8 $1E A F RES7E
ZHPBUAPPHRELRER, A EMAREFTEEHRELO R
#i& SEC WE K, HEBR B IERTE R, BB AR RN B A2 K shik %
HHENERERENERG R LCD ERXFMHEBRME R, (TAREF
REZREREEHEEI N ESEEALTESHEZSNEZECH
ZHBURHBHSTERLRBES,

ZHBEFFUEFEL, REARTRLAKAE BREBERENE
HHFFHREHRA O RBEFED 2] EHBRUWKHBLBESFE
BZAh X —BFRIE T FE. B, Lucia Bebchuk {82 & B : ) 1996 4

(29) See Securities Exchange Act of 1934 Rule 14a -8, 17 C.F.R. § 240. 14a -8(2007).
FRAUHAAFLUEFER AEMELFAEDHH 1% B4 TH 2000 £T 64 E
BESRERTRRNIEH LA FHEX R E, See 17 C.F.R. § 240.142 -8
(b). WA AARRELFEARAAEREABRE, HFELAEMRERRZEF A
AL EREAFLMXNBEFAAFNEN" I TRT 1204 MTHH
(calendar days ), 17 C.F.R. § 240.14a-8(e)(2). MH, M BREFSABRE LN
REGBREX—HEE, See 17 C.F.R. § 240.14a-8(c); Adam G. Brimer, Getting
Wired at the SEC: Reforming the Proxy Process to Account for New Technologies, 58
Ala. L. Rev. 179, 185 - 86(2006); Alan R. Palmiter, The Shareholder Proposal
Rule; A Failed Experiment in Merit Regulation, 45 Ala. L. Rev. 879, 886(1994).

(30) See17 C.F.R. § 240.14a-8(i)(8). AATUHEHENHBRRARE, PR
E 4 Rule 14a -8 & FF E R, See generally Palmiter, supra note 29, at 890 - 92
(BHERRAREREANEY),

[31) See Proposed Amendments to Rule 14a — 8, Exchange Act Release No. 12, 598,
Investment Company Act Release No. 9343, 41 Fed. Reg. 29,982, 29,982 ( proposed
July7,1976). XEHBHARRIT A G LABFZE AN ACEEER, See
Shareholder Proposal Relating to the Election of Directors, Exchange Act Release No.
56,161, Investment Company Act Release No. 27,914, 72 Fed. Reg. 43,488, 43,491
(proposed July 27, 2007) ; 2007 Shareholder Proposals, supra note 20, at 43,469.

[32) See Bebchuk, The Myth of the Shareholder Franchise, supra note 28, at 683 tbl. 1.
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BHRREMHRK

B20024F , SRMBEH RN BB RFEFFHRA 11 8 &
BHFROHRZ RUBARRD A FZANRRE ZFBREN

BFEME BB RFHONARBETHEEMFRZRBREBA B
A, SEC B&NRE], W REFBATS, "B RERBHI M,
BRFFRATT O ZRIEFERVEENTFRAZRBUNBEX
fTEBBA ) KRR T RBEBREHBEHFTR

BAREMNAZEHUBBRESBALT. FLEAFANE
REREEFREEA R IO EF T UL SR d A 7R, iR
PRREF N A CARBERALS) EXHE, ZRTHEFERZE LR
BANREE

oAk AR ER A A AREBRAR M1 4 EHHREARRE
Ho. BRBFEGRAARLERASEDREAN. R, XFHEEHHNR
DEAKHEEESZRBEDIATT 8 MRBRBYUBE L EHEE
o, MANBAH 28 RE Y Bk, RATUIRKERKRSWAG R

{33)] See Bebchuk, supra note 9, at 856.

(34] See Reexamination of Rules Relating to Shareholder Communications, Shareholder
Participation in the Corporate Electoral Process and Corporate Governance Generally,
Exchange Act Release No. 13,482, Investment Company Act Release No. 9740, 42
Fed. Reg. 23,901, 23,902(May 11, 1977) ( .4 F 4 Sharcholder Participation) ,

{35) See Melvin Aron Eisenberg, Access to the Corporate Proxy Machinery, 83 Harv. L.
Rev. 1489, 1499(1970) (il 1969 £ ZHF 4 F R AT A4 FE 100 7 £7T),

(36) See Bebchuk, The Myth of the Shareholder Franchise, supra note 28, at 683 ; Elizabeth
Cosenza, The Holy Grail of Corporate Governance Reform: Independence or
Democracy?, 2007 BYU L. Rev. 1, 43(2007).

(37) MEANERBEZMMNAHBHFE 4 FHH A, See Lucian Arye Bebchuk & Marcel
Kahan, A Framework for Analyzing Legal Policy Towards Proxy Contests, 78 Cal. L.
Rev. 1071, 1107 -09(1990). R, RAEZREAB AN S EH B EFF LB RAK
RELH, REATURZNE, HELZ T, AEEENRELFT ST XHFAR
B, REXBERAE, Seeid.

(38) Security Holder Director Nominations, Exchange Act Release No. 48,626, Investment
Company Act Release No. 26,206, 68 Fed. Reg. 60,784, 60,786 ( proposed Oct. 23,
2003) (LAF % 2003 Proposed Nomination Rule) (¥ MR £ Z R L WRERD A
) o

(39) Seeid.
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BB LD RTH TRAGBHE A, ZRVEEBABRRSUE
NELZEEREANFPE M RERE, ERRSUAGRABREA
AR, RAXMBELRRAEELEREZBBALCEIZRARR
ZJE. Hit, MRBFR AL EFEB R BRAGREN, X F X
RAPRKZE L,

SR, AFAEERART A EEEREN MR EETE 2 B
BARBA T FRIBEHEFREAN, FTURSHE RN PHRE AN S
BARE, ERAFERSERERESRENEE, W E, 5
AN BARBER—FIBR. ENM—AERFE, “IHEMERE
HRAARIBHBIREITRRIEEREFREN, FLEFTRT X
EHEBEERLH T )

BARBRZ AL ARRENRENT T RA RS HERE M2
ERUA R OB BEAR . XRFE N, EHEFR YL BRI R,
B T AT8A R FRA T RITSHEE R RESM SR, BRE
ERUE R —F g R E AR AT TB R 280 45

(ZIRFFAARZRVSEHERANNKE

1. BEAE LB

HERARENEH LGNS HATRELBRF AR RETH
SH5EFERELEHPL. REMALARZHBSSHFELR AR

(40} See 2007 Shareholder Proposals, supra note 20, at 43,467; Franklin Balotti & Jesse
Finkelstein, Delaware Laws of Corporations and Business Organizations § 7. 9(4% ed,
2006).

(41) See Proposed Amendments to Rule 14a ~ 8 Under the Securities Exchange Act of 1934
Relating to Proposals by Security Holders, Exchange Act Release No. 19, 135,
Investment Company Act Release No. 12,734, 47 Fed. Reg. 47,420( proposed Oct.
14, 1982) ( hereinafter 1982 Proposed Shareholder Access Amendments) ; Eisenberg,
supra note 35, at 1505 (# H“AEH B AR FHEAGBARRALNRL”),

{42) See Eisenberg, supra note 35, at 1504 (¢ H A E LA HBRHAZ AR EEREL
BEAML).

(43] Id.

(44) See Bebchuk, supra note 9, at 856.

(45) See Blair & Stout, supra note 18, at 310(E H R AR ER MM T ER D KA £ &
EHEE),
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B AR R MR R

FR, EAEEEMEETAL, B R RE RS KRR, BRA
AARZRHS SEERZEIHRBRATA LYK ERACE
BRI AT B e W 26 45 3R 460 Bbsh AR MMH A RAEEH S
SERRZMEMAHREFEEERRAFROLEETHEE RN
B4 MR RARSB RN LHTE: G, EHRKEEE AR
A, AW BEAFHALARZRNSS5EFRAHLFELLEY,
EAEHRBAE A SREERIFERR, 4R, XFhREHTR~—
B, Z B A RS R AR S AR EBARWBKR. EHTE,
BAFAXRAZRHESSEFRLBEHYT X TREREA AR PHSSNR
I, B AP 1R $2 8 B AR AR o — N e AR LA
BEFMHARIZESS 5EFRAFFECPART —MELRBR
IFEENH, BV ERSTRAERZANS S, BREELES
FER4FRBRAR, BE RS REE A, BT UURE DB R A IR
WA RITELBERHE S XHERBFE, B XERE DI
JEARFT AN AR BFITEERE W, S MR REEH A ETH
BARRABRFEEANTE, BAHNALARAZLFZ 5EHRAEBR
FEEAGEERARS SR AT, RS, REBRBEBFEREFA
AFABRHSHEFRE, HEMAMNEE-EHERE ) FHit, X%

(46) Cf. Bebchuk, The Myth of the Shareholder Franchise, supra note 28, at 688 - 90.

{47) See Cosenza, supra note 36, at42 - 43 (¥ U AL REAMN AL ER L 5EER 4
SREATRE),

(48) See Bebchuk, The Myth of the Shareholder Franchise, supra note 28, at 687 (# H A &
BRH);id atOI(HBEFRAK). EHE, A ELEZHFLFTRRAR
¥4 K, See Institutional S’holder Servs., 2006 Postseason Report; Spotlight on
Executive Pay and Board Accountability 2(2006) ( LT 4 2006 Proxy Report) [ ¢ B¢
# %4 % 4% 1) (Indiana Law Joumal) # X898 & 1.

(49) See infra notes 92, 105 and accompanying text. %, FEHAREH A AT EH$H
SEHERLMREAFEARRRFRELA, . ZVHEA S AFEH L £, A
AEEXRPS5EERA, See infra notes 105, 123. K, — R X HHHIFX—[]
HRFoH BN RE TR - RAR S HMARE R E — FRERKHE A 2000
# 76/ 8 B #, See RiskMetrics Group, 2007 Postseason Report: A Closer Look at
Accountability and Engagement 16 (2007 ) ( hereinafter 2007 Proxy Report) ; see also 17
C.F.R. § 240.14a-8(b)(2007) (A ERA L ARAED A7 1% WL F RAE ¥
{62000 £THERIESR) .
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BRI E S B S LA B AE A TS, ARt L
HugE L RRA AR,

AT, EAOEREE X L, RAFIAAARLEAS SHERL T
BB AR 2 (I UME , S T 4 AT B 36 R 5 A 3 A
FOTTRERE, SEBR b, SEBAT SR B — ML, N R —AMER (i
IANFVETLAR) BRI R 26 A, 8 2 330 B 5 15 AR 2 X 5 P A B AR
70500 T , 3 BB A T 2 DA 6 VS /A 7] 5 7 28 B (L
HRM R ZEAR %, (AN FE SRR A FIREZ T, BAFAL
ABHBS SHIRA AT LRSI, A, B R0 ERAE
EHRA B XA SR A 2, AR A BB 5%
FRARERGAZ AHTIE, FL L, BARBER I o N3 A %
BRI EA BRI R AL TR LB, B AL AR
B UMER BRI A A A 1, B IR T B R R 2 MR A 28 00 7T
fEtE.

2. B EEROR B RS

(1) ST 3 AR

YR RAFFAAABHHS SEERE TR SHBHRER S
B, YRR R AR S S0 AR A KT
BRSNS B EE . VSIS AN R HR N B
B2 ERTEQIMEREAE T, Berle 5 Means #i8 T B4 M R I 74
R R O H L S5 BRHE R IS BRI 1E B
DA 3 B R TR 1 AR 6 o T B B B B R A S PR A
B L5 TR RAR S AT, RS B R R ERE E LT
BEEEIE, “HEE" R T RARARBMI R BB R

{50] See Cosenza, supra note 36, at 42 -43; Eisenberg, supra note 35, at 1504.

(51} See Bernard S. Black, Shareholder Passivity Reexamined, 89 Mich. L. Rev. 520, 526
-28(1990) (R BX — WA “BEATHFNMERAREERTTRL)

(52) See Berle & Means, supra note 18, at 81; Black, supra note 51, at 527.

(53) See Berle & Means, supra note 18, at 81.

(54] See Clark, supra note 11, at 390 —91; Daniel R. Fischel, The Corporate Governance
Movement, 35 Vand. L. Rev. 1259, 1277(1983).
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BAR BT AL RE R B A, TR X I 38 T AR 3% BATE M BURh 55) 38
HERAREASFHARNEZH NS SHEFRAVRETEERE &
B mE, REWNEHRE . WEN, BREAAHAAERES5ERR
ZHIETRERSERERATERENER..

RTIEHE R, X SR AT 3h A R A A SE AR . 35 L, I 4F SRR
R—EAWEKE, KR &M SHESINMAE S EA R NHMBERER,
HE—RFEE LM ARBR, M, IR E B4/ 4
—EGR L6 FIl, ENAXE = HoBESR, RARFEE, 0
e S E BB R EE s, CRKBEREAB AT, £FE, MK
BARMBRITHE SBEHSERESABE L) W RIEEEZ
MR RIATSh A E RS, B EABEMATEF RS mH,
REEZI—HBHERBETRAERER , BRENAEBERRABRFEAUE S
TRXMRS, W HEXERSTRARRENBREARELEMTERERX
Rk A 0 X—ZREWE , RERBIATHRE , BARF XA
FIFEAERERY , R 8B 68 I BB 2R AT X —8CH . ke A,
ERITHRAERABRAERAAZHEFSHESREN—ITEKX
R,

(2) RAREEST

MRARGES BHRFEE SN FHRFEAAREB S 5EFRZM
Ro FLL  RASHGBEFATEAMKNMAREREBRIZS
AL MEZTF AR REEGE LA TEYE, I Al A E R Rk
ADFHFRAL AR LD T XA, BRARSHAGER TR

(55) See Clark, supra note 11, at 392 - 93; Black, supra note 51, at 528 Fischel, supra
note 54, at 1277.

{56] See 2007 Proxy Report, supra note 49, at 5 -7.

(57) Seeid. at5.

(58) See id. at 26.

(59] Seeid. at22. 2007 £H 34 RELF L FRFAT TR FE Kk, T 2006 £4 21 &,
ED)AREAEVESFRPER LR, BAAEFLFA, Seeid

(60] See Bebchuk, supranote 9, at 877(#H M : RABMI TRER KR EEETER TR
WA EEFGEELFEAGELLE),

(61) See id. at 880.
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RIMZHRRABRERHMEHE, RAABAAEL S 5EFTREAT
REASTEHANAR,

HIAFX— WA, A A FTRESHE (0 AR R E 1 18 B FE 72 40 U L
BAMAARAZRH S 5HFRAMNENHREY . FXLE,7E 2007
FZRBUEEFE BEMN EZABREAHALAAZLEES SEHFRLAER
TR B AEEMRERYS HP A A IRE, ERBREX
2J5 ,HP A8l FRHEBRZ R R , EoR SEC TAE ARG F IR, (X
FAfE R, WA A HEBR IR R IR E , SEC RaRBATEh) . B VIRET
SEC [EZEFRE RBAMAAAZEES SEHEARE, TEARE
$AR TR R (P R, HP AR MA AR PR RREEER
RSP ATTRESIAN HP AR5 KL SR IESE MK
RERIWFTREME, AT, ZRBRU T, RB3 43% BABFEH XL
FrdoY) ZRBRBHBIRBELHIFTMN 23 EH, TRRRTBRARR
AR FXFHLHIMER, 5k, HP 28 —TIRUKNE LB RERH
FRAEBUS O I BAR STRF R I L05) sS4 TR M, BOAR BURAT 3h
AT REXT AL AR IR R [ B T Y. X BB SR AR R, BOR
WREHAANNERAFAAARESS SEREX BT H AR
AREIEFE) ,XHI5H T X iR ma 2,

SR, HABIESRFEM T X M i, ERERME, E 2007 4, 20
—TH ASEBRENBHRFRAMNHAAZERS SEFRANER
BRI ZHCFEL0) T H, RARBWRATHE E7K, HP & 7 HRE—F R
DISRAE L) B b XK T SRR 40% B 1 (68

(62) 2007 Proxy Report, supra note 49, at 16.

(63) See Hewlett — Packard Co. , SEC No — Action Letter, 2007 WL 224970, at = 1 (Jan.
22,2007) (#54 SEC TH ARt HP B FR R AR A ETAL) .

(64) See Tomoeh Murakami Tse, HP Investors Reject Proxy Access’; Proposal Would Have
Opened up Board — Nominating Process, Wash. Post, Mar. 15, 2007, at D02. #%# %
BB WRR L BREEREALN 4B3%, Id

(65) X —3% E 3 -F UnitedHealth Group £ X W — R E, U R EBRIABRARF45.3% W
% #%, 2007 Proxy Report, supra notc 49, at 16.

(66) Seeid. (##R T —FKME 4 KA F Cryo ~ Cell International By E ) o

(67) See Tse, supra note 64.

(68) See 2007 Proxy Report, supra note 49, at 16.
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EMBEBERAE, RERFRBRTHREAMAAAERHESS5ESH
A HRISTR, B RS BRI RS — KB P EEMIE - KB i#
AFBEER, RSB RGBT A — AL Fi
FIRIBERAFAZERE LS SEREANBRERE Y — B BARR
BAXFHLE . X BE— SR, MARHEE B RS ERTHEES
B

(3) FEBRFUZE R

WEALUN BEAAZRESS SERRATRSTHE, BN
TR BITIR T — SRR A 5 0 IR, AT 32 s 9 — 2 1] B KR 40 I AR
HEARABELEL  EMAIHBRESUR TR SBTE (L
RHEARMSHERRRBEORR) —ERBARERILE O ERHE,
SR 3 52 UE48 2R 5 S0 B R 1) T 42 1 — S8 B /N Bl S A T 70) %
BRI AT Sh E XA S X R AR A TR A E RS 5#F
RE . B, X ESTEA RO H RERLTY MATHHER, X
WESWE TRR—LEHTH, TS HMBRAMER - R
WAt B4 % B A8 7T BB 5 3o 20 7 B BB B3 PR AH 24 B B A i 43 o A
LB FEXERERER, LB F LA L EERIXT XMHEL, 1
INBARAUF 12 S A TR e IR | H O A Bl R IR
AR T4 BV e B AR S BB A X 1 82 40 4 e N PO B S HE

(69) See Tse, supra note 64.

{70) See Bainbridge, Director Primacy, supra note 9, at 1754; Roberta Romano, Public
Pension Fund Activism in Corporate Governance Reconsidered, 93 Colum. L. Rev.
795, 811 —12(1993).

(71) See Frank S. Partnoy & Randall S. Thomas, Gap Filling, Hedge Funds, and Financial
Innovation 2, 20 ( Vanderbilt Univ. Law Sch. Law & Econ. Research Paper Series,
Paper No. 06 —21, 2006) , available at http.// ssrn. com/abstract =931254.

(72) Seeid. at24.{2 % Partnoy 5 Thomas X H 3t £ 4N FAMTH, L - H&EdFF
ERey B, 10

[73] Seeid. at 49,

(74)  See Bainbridge, Director Primacy, supra note 9, at 1754; Romano, supra note 70, at
B11 ~12(HUA# XL ERALLWRHURA AR S X EHF R/ RAHL WK
BrE Wa 89 K 7 ); Stewart J. Schwab & Randall S. Thomas, Realigning Corporate
Governance; Sharehoider Activism by Labor Unions, 96 Mich. L. Rev. 1018, 1022 23
(1998).
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e U ARERS SEFRLEX VG, XA 7N E
I AT TR —EBRAARRSFAZEHS S EEER/E
{8 Rl TE— e i 2 PR I R 2 A A S AT B2 7 B WU 38 R AL A
ZRESSEFRA A,

BARXFARENRERT —FiE, HEXFEREETRELES
Ko B—, NN SREHBE X B KR35 KIS BARFISEA—
BOTEEH NS . B L, Xt SRR EHI RN —EHRE 2HRE
RIS RS EM, R SRR RSN R, — S SRR
REAFIABERF RN FEE, O A IR R, — % ik
ST BREA BAL AT H L) X —T7H, A% A 3R
Rt S AR 0T 2 B R PR A A 2 LU RE L AR MR AR AR e A BRE AT A
Xt IR IR To 2 TS B o

=8I N ITH IR R — R E R A AR AT R AT
Bt BAEFIAELBS 5EER L TR SNISH R ERTRER Y
WA, BESE b, w4 BURAT 3 F OB — A SR B Bt R E R B
Wo AT BARMABIEHS SEFR A T LUE LI IR R E
BARFHT BB E P EERM T I, L S8 B E B
AR BT 4R ) F ) 25 45 58 A PR P PR AR R 2 AR — B, BEAR B T LA Ik
RS MR E K55 20 Wi, AR R B R a4 3K,
ZRUMNEREA TS LEHMRAFZET A SENRFMNEZ
[ [81) AT Sy 2 B AR AR AR AT DA S R T A RINA B S B
SREUEIMRAT B, H T LA 47t o IOIR L6 240 /8 R AR R AR A B o

(75) See Bainbridge, Director Primacy, supra note 9, at 1754; Bebchuk, supra note 9, at
878. :

{76) See Bebchuk, supra note 9, at 879 80.

[77) See 2007 Proxy Report, supra note 49, at 20, 31 (E#HH H B AR Z R AR A XH#,
EEE-BGLERREHIF).

(78) Seeid. at44.

(79) See Partnoy & Thomas, supra note 71, at 46 (3§ : xt o E 2 AR £ X —BH X, 5
RAZHEEAGARBERFHHR, THAETEALENEREA),

(80) Seeid. at2l.

(81) Seeid.
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B REATEBABHIRNOELRSE T AEFHRA R0 BR
SR BERE 52 5HER, BRI T XM, RAE SR
HEFRTI RN . BATRARBUR 3 S IE 88 377 T X F el g8,
R, SOl JLF R BREB R T &M RAR S E Z 6 B 2588 00 6 0
A 83) X R, 3R A B AR o T 88 s At 1T B R A . B LR
MZILBHE IR TIMEE BAXAAREHGREEESXHER
T A BORERA R T A, FEIE TR A IR H &S
BUBIR 12 G0 1 T e it 55028 3K 0 AL ) B B DL A5 o

3. GBI

W ERR BASHAZRHS SERRLATRAAEZL,HE
BB ISR ST I R R B RAE A B SGX — R, A, 3l
L 558 T 5 A R B S BAR, R B KR T U AR R 4
WERRFRE AT E S MR EX T, RARBURITShE ' A
BAREMMELHS SEFRA LT IE ST LR,

MR BASHRERBS 5EREL RRET AR, X—
BREAERTBRABARTERSERERNRERTHN . R, %H
BEFFBA AR R LR K A R BUOR 94 , 3R IE 40 Bebchuk B 6, i
WA 84 Hi  REFREAMHABRES SHERLHE,
HEHESRARERRNAUEANAERLAAE S  ABFERETH,
KX —REE , R ARENS SEFRATERA Q3R 7
WEABU P45 AT, XMREHFARRASHARZLESS5ES
RAGEERIE, BXE RASHAREHS SEERELHENH

(82) See Partnoy & Thomas, supra note 71, at 14 — 15; Schwab & Thomas, supra note 74, at
1035 ~36, 1082 -83(H M RARR R AR MRAXR T AN, H 0, B
REGHEREASHEASHAHAX, TUXBIHEFLEA),

(83) See Institutional S holder Servs. , 2005 Postscason Report: Corporate Governance at a
Crossroads 10, 41 (2005) ( B~ 2005 Proxy Report) ; Institutional S holder Servs. ,
2004 Postseason Report: A New Corporate Governance World: From Confrontation to
Constructive Dialogue 5, 28(2004 ) ( B, T 2004 Proxy Report).

(84) Bebchuk, supranote 9, at 856 ~57. AW , A QNG ERHFEE5FTHELHRELEY
AT RKGFHEF R, Seeid. at 878,

(85) But see Bainbridge, Shareholder Voting Rights, supra note 9, at 603 - 06( 3§ i} : &
TEEREHBENLARBMEEZRY),
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PRFE TR AR AR AE BRATAE SR P T USE A RO R R . AT, A58
ZHBRFNBACERLERE M THERNHHE, BERAMHESR
B2 E5RHRLHE BRET ZREAHE, BRI L ZPEL G
mrh IERTER

= FHBFFR

(— )R AFRHREHNAZRESEERRENETY

1942 4¢ SEC 55— % B EAUR R FI A A AR, H—4,SEC £
H— TR ER A R R AR R 4 W E R N S 7E A A Z 6 3L
F5eh (36) X BN EHEIT 2 RN, LASK SEC $E48 5Kt B ALY J57)

1977 4§ ,SEC FEXT #6378 7 5 /A B IR B & T B 50 /5 E 42 ORI A
ARIBEBS 5EHELE ) 1977 44 7, SECIER—TPFE, 2
750 M O 2 HE AT A A R AR R B A A SRR A A R RIE
A8 fE X — T34 5, 1982 4 SEC 2 T RAFIR AR ZAEH
RHABR =R FE—FIr REBBITER, BRI T A
P HU Xt — o5 B M0 E R R B 0D TR EERAER
BARERERFRERE Z0 —E R R — 4 L) S5, 30750 R

(86) Securitics Act Release No. 2887, Exchange Act Release No. 3347, Investment
Company Act Release No. 417, 7 Fed. Reg. 10,655, 10,656 (Dec. 18, 1942) ; see
also Barnard, supra note 28, at 54 n.102. SEC & #i{ — % # 1 ¥ Rule 14a -8 BT
B AERAERMAEERENBHEBRE F P44 100 FHY, See Securities
Act Release No. 2887, 7 Fed. Reg. at 10,656; Barnard, supra note 28, at 47.

(87) See Barnard, supra note 28, at 54; Fisch, supra note 23, at 1163.

(88) See Shareholder Participation, supra note 34, at 23,901.

(89) Seeid. at23,903. RAWHWAEL :"RANZANEEZENERIEERBA
KL AL EOEBHARNFES 47" 1d. The Release £ 3 32 h X f 42 £ 18 )7 ¥ i,
1d.

(90) See 1982 Proposed Shareholder Access Amendments, supra note 41, at 47 ,420.

[91) See id. at 47 ,421.

(92) Seeid. MAWE BHMEEDFHHEAT AL S 1% RA HH 1000 %7 th & XHA
ABRFERFAEAN, 1
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HAFE

B M REA TS BARMAE, BT A CEFIERARM AL L
B, F, R IR b ARA T A R R MBI E AN )
BT RAMAFR—ERBEERREBRFABERAOBF. FR=ZSWHA
A7EE R FHEBR AR IR RIOEE ST IR TN A TR AAAE L LE R WE
HEBHRRLOY FREBEHR T A FEBRARRERHER T ER Ea6e
T, WARM AR N ARE SR EZWEFERHERL TR=
M ERAFEIEL A BRI H L RR SRR —E R %)

BJ5,SEC fiils THEA BN BRAMAARAEENS SERHEAX —
FR. EX=FGRS, FR_GEIUBAAAARZRNS SERE
2, EFERAR S AF A LR EE S F AL FERNERTF . RAMTR-
BT EHRIFLT SRR ALAA, ZTRB T AAMBERAHRE
LBBAF R ZE — B, TR A IR AL K i IR ELIE I 8 VR A (08
SECHEAH R _, RN T HR—, MRA L 4R T A ARFBRAM AL A
ZHBSSEFRAHIR )

1992 4, SEC W ZILH MM BT R EHF E IO R, FENBHF R

{93) See id. at 47,422.

(94) SEC HHX XA EMHUM K HFHREARARENEG 2N EZHMRA,
See id.

(95) Seeid. fEiX —J7 & ,Proposal Il £ B3/ £ % , WE %7 SECTHARS 5 MAER
REFHOAEIE, I

(96) Id.

{97) See Amendments to Rule 14a — 8 Under the Securities Exchange Act of 1934 Relating to
Proposals by Security Holders, Exchange Act Release No. 20,091, 48 Fed. Reg. 38,
218, 38,218 ( Aug. 16, 1983) (L1 T % 1983 Final Rule) (Final Rule).

(98] See id.

(99) Seeid. FE L, B XS HIFR AL HF Proposal I. Id. XHHMERRMAL LT
HEZFAELWHEAM MM 1d. at 38,219, A £, Proposal I & 35| &
Longstreth 2 5 89 ™ G iF , AHEH B ER P WA AR FHAN[#E]IAEFE
FRLEMTFTHTRATRAKZEHLH 5 5% FH# 4 (significantly and unnecessarily
against shareholders seeking access to the proxy machinery)”. Id. at 38, 223.
Longstreth Z 7 B WM 2R % 7 A1 KX # Rule 142 -8, 1d.

(100) See Regulation of Communications Among Shareholders, Exchange Act Release No.
31,326, Investment Company Act Release No. 19,031, 57 Fed. Reg. 48,276, 48,277
(Oct. 16, 1992) (FEAMZHRZEANFRF N ZERRTNEFL) .
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FEHN AT RIMEIE R R, SEC A EMAIRAFAARARLHS
SEERA NP 00

(Z)BiEFHH e

2002 F,AFIRBEAMBE T MBEAFAHARIZER S 5EHR
ZHEFET, 2003 4E4EY),SEC € TEA A RBRBHME, BHY
Z—RREAFRFE D XHHFREHRENTE, BFETREAS
RETE A FIEEE LR Z B DR AS AT [0

#4551 ,2003 4E SEC £ Rulel4 , ZHLU BB ARTERFE H LT v LAF]
AAFRIZRBS 5EFRL Y RIBZHANESR, WREW A FGE
—ANRAE, BFRBT UERAAHEBRARENBEEABRTARELES L,
NEZBRFRHITRZH A 2 5% WA REBURGIF A BIRA D
FH4E 0 ARIEE—Tifh & B4, AR — IR A 7] R4 2 Bk il (o
WSS 50% A F AR BRI, 3t B /A B7E %R SR 120 KRR ABSCHE
R, BARBRFI AR EELIS 5 0 k& H 4R IR BRARN E—
KEFEEP-ITRELEEREARBBRESEREN LIRS T
35% L1 Rulel4 %} Rule 14a -8 FLMB M, M E A XBARFAL
AIZEHSHEERLNEREFHEBRYEE Rule 14a -8 T LIHERR 1®

Xf Rule 14a - 11 I RIHRAFH T HKIT. FXL L, EFKBZIN
FXPEESE , SEC B A MRS J1 k@ o %AW . E B 2005 4E i, SEC
TR AR AR I— 55, B SEC [KBR T H$il & B R A H

{(101) See Fisch, supra note 23, at 1170.

(102) See 2003 Proposed Nomination Rule, supra note 38, at 60,784 ; Press Release, U. S.
Securities & Exchange Comm ‘n, Commission to Review Current Proxy Rules and
Regulations to Improve Corporate Democracy, 2003 -46( Apr. 14, 2003) , available at
http : //www. sec. gov/news/press/2003 —46. htm.

(103) See 2003 Proposed Nomination Rule, supra note 38, at 60,784.

(104  See id.

(105) See id. at 60,794.

(106 Seeid. at60,789 -90. RAED 1B HAAALITRE 1 FHRAS R H L5
AR FE, 1d. at 60,789,

(107 Id. at 60,789.

(108) Id.
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8 K [l 3k Be#E AFSCME v. AIG 2P B3 i iX — [RIRE 00 7¢
BEP N R BRI ST RIFE AIG A BB R & AFSCME (7] 3k B 53k
SRIH A AP BRARBICE T ARZEHHAL L, ZRRREE R LA
ERMAMAE RFEFEEI T R RARSNEE DR T A E %
= SEC TAEARMISL R, 2 8 W DA H B B30 35 BB i
RE N2 FHL B KRR 2 LR, SEC ¥ Ruleld - 8 @R, B F
AT DAHERR S KRR, T4 1 7 BB S R 0T LA HERR (11
SR, 5 I EIE B R, X — 303 5 SEC JFOR X ZHE BN E
FIE MM e TR EI R BEE K, Ruleld Bt Ll , EHER G R BT
AR, SEC BEBA B R A EHER BN ik,
SEC F5 i X XML £ 58 B S e T — A28 b, SR T X b AR AL ok AT ] A
BEI6 2 —Rmk BEIA O, B 24 B 8 SEC LAIRT R , B N i i
HBLLE XS AR SR RAEBR Z B (17 BT oR AR, 8 i ik pr 3K R
FEHREERAMAARZL LS S ERRABFHOBRRER, HoAfb

(109 E,ERF RN (no—action) H ¥ ,SEC THARHKF LG R . AEEHHF
B DM R T Rule 14a-11 RAR R, # BB A 1 FI 485 7 SEC F A%
B, XHFREHBINFRRT —H:SECTHELXFHLRE, See,e. g,
Halliburton Co. , SEC No — Action Letter, 2005 WL 283290, at * 1(Feb. 7, 2005) ;
Qwest Communications Int1 Inc. , SEC No - Action Leiter, 2005 WL 283288, at * 1
(Feb. 7, 2005).

(110) 462 F.3d 121(2d Cir. 2006).

(111) Seeid. at123. X—BUHAE  RARLBAATURRTARNKE RERERE
BECRITBRB 3% EL L £, 1d at 124 n.3.

{112) Am. Intl Group, Inc. , SEC No - Action Letter, 2005 WL 372266, at * 1 (Feb. 14,
2005 ).

{113) See 2007 Final Sharcholder Proposal Rule, supra note 7, at 70,453 ; AFSCME, 462 F.
2d at 123.

(114) AFSCME, 462 F.3d at 126; see also 2007 Final Shareholder Proposal Rule, supra note
7, at70,451(#H SECH I T AT ETAEHRNGHRTH) .

(115) See AFSCME, 462 F.3d at 123.

(116) Id. at 129.

(117} See id.
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{15 Rulel4 -8 FEHHAE LR 5 K EI Bk Be 2 i, SEC #
3 AR BT KRR R R KL 0

B4, SEC i | Rz (29 2007 457 A, SEC Xf BiFHAHE W 2 B9 R
FAAAZHHS SEFREMFRATHEREIL Y —FIrREE
B Rulel4 -8, P AR RBEEAEAAZLHIRF , ZERE LA H
PIEBANIALE R AR B AR FF (12 AR ZAEATHORE AT LA IR X
WERANIERSE, RERA R BN RARE RAEAEE—FLU LA LA
S 5% UL D) 3T R ) B 2R AR SR AT B AR SRR 5 M
B VARIBAT A MM ER B2 itk 0T RE T BUORA BE AT
SE H ORI T AR 58 ) AT — AR AL ) B Iy REB M
Rulel4 -8 , BAGHLSE « o T AEfa] S Rpidad 24 5] P9 3B 40 0 0 5 TBEAR AL P 2
AR F R R, A R A LIFERFE B UL H 4 T HERR (20

5 SEC LABT# £ 5k —3, SEC AT E T RAF A AR J7

(18) See id. at 129 —30. 1 — % tH 9L B 2, 4 = 30 I 3% Bk 46 400U AR 3y R A LA
KERUREXASNREE, TUBRF A ECHNBENH TN REAAEERE
3

(119) Seeid. at 131(# 1 :SEC* YAt B A X XA FHBNAE"),

(1200 2007 4 SEC ¥ 7T A7 MR 2N E — MW BREAF 5/, See generally U. S.
Securities & Exchange Comm T, Spotlight on; Roundtable Discussions Regarding the
Proxy Process, hitp.//www. sec. gov/spotlight/proxyprocess. htm.

(2 SECHFRKMEFRAREURATRRARZ AR IR A BELAD AN EF
(ATHERAX A RARELR T EHL 4 %H) #4719, 2007 Shareholder
Proposals, supra note 20, at 43,469.

(1) Id.

(1) Seeid. —EHABMERTRAZFAENR A, d WA ETEERELTAAHR
B A& H A& — 4 Schedule 13G. Id. Schedule 13G R 3 Jf| -F A 4 B 4% & 4 6 &
HFFRBEEDTEHMHELAT A, See id.

(124) See id. at 43,470.

(125) Seeid. FEE RALETURAARBEA S TERFREWRBIRAF, Seeid.

(126) See Shareholder Proposal Relating to the Election of Directors, Exchange Act Release No.
56,161, Investment Company Act Release No. 27,914, 72 Fed. Reg. 43,488, 43,488 ~
89(proposed July 27, 2007). X —# WS KX AHEFT(NAEEEAT Y HHR~
BRE), pR-FEEFFERANEFLRA LU ELRR R L #.71d. a 43,
490. MAERZHZE, FANLAZRESRFEL W DREEFRADEESL XM
FHEILKRAHN REXFRERFHERLF", 1d. at 43,496.
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%, MRRREHR XA R AF A AIEEHS SEFRANNTANE
R, AT LA 8 25 46 45 MU OF B R 34T B K L8R B AT & sh ik 46 %8
% () fEX—)5TH ,SEC B#INH , Ruleld -8 SRR R THBRFH
AT R0 B, SEC R4 A AL FvF HERR A8 48 T 243K, AR KA
AL AR B BR— g A LB SEC P il T R n i
HRAAARZE B SEFRE WIN ZTEHFFFIHIFME AFSCME X
AR (92 fELR SEC AR, @ N R A SRR E Z B RAEHIERZE
e AR EE D i, H N ULF R B A3 39

(Z)FHZ#

REBEHTX—FHR, —& SEC R C 2R B EEHFFITHRK
FAAAZHPSSEFRAFE . Fit, Cox ¥ B IE R BARF
FAARZEH-ES SEHRL RGN SEC2008 4F H B H—F L5 7
BT — Kb, Cox 3B SEC 2008 EI AR LML T S X T MR A

(1277  See 2007 Final Shareholder Proposal Rule, supra note 7, at 70,450.

(128) See Securities Exchange Act of 1934 Rule 14a - 12, 17 C. F. R. § 240. 14a - 12
(2007).

(129) See 2007 Final Shareholder Proposal Rule, supra note 7, at 70,450. % # , & AR &K A
AERHSE5EFR 4 AN A4 Schedule 13G 5 F By Ttem 24 0 Ttem 25 Wy 15 & 3
% % R, 2007 Sharcholder Proposals, supra note 20, at 43,471 -73.

{130) See 2007 Final Shareholder Proposal Rule, supra note 7, at 70,451.

(131) Seeid. at70,452. B 7 H ik e 3 am U 250, A F SR LA R FRELA
EUEHNESEFRLRREFE AT L AT HEMAE, See id. at 70,454
KT, EEWE, SEC AKX R, AR T AR ZANBRERFILEFAN, EHE
EEHENBAN S BRI ER, Seeid

(132) See id. at 70,453.

(133} Seeid. at70,452(# ¥ :SEC £ BB & & F % F H, B AFSCME H 3t /= 4 th
B HEER FAEXMARERAZHREAN S XREFL) .

(134) Seeid. at70,450. H#L A & 2008 £ 1 A 10 B F # 4 K,

(135) See Wutkowski, supra note 4.
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EHEE(HEH %)

REAHE 55 A 50R] F R AR (1)

SR, HA A I, B B R AT BE R T 3 IR A A F1 B
B2 EEBRANWTE, FL L, SEC §f £ /& Harvey Pitt E5K, B if—
B AERAFMAAAZRENS SEEFRERFRERLLT £
TR A X, GRS T IR AA R ER B2 58S
REANGIGTE , BAIFE SREBER . MR, A LUK, SHRAE
FRAFAZREHS SEFR L FROHERE £ i3 300 12 1 3L 0 51
¥ TS, XFAHERHALRFBHREMAAFAEZL TS S
HRRASGOHR ., R, XMHERR S T8 E -T2 8 B R
FMAZEH S5 EFRAANKEM, WH, FEHRAAL—ERIHE
AR TBREAMHADZHESEEERLHASH D HFAHLEHR
RAAAABEHREEENIN SR KA, BB ik 5 —
WEER AR LRBILEERFR. BHRILFFERR R X WA TS
o, R, %7 X — A5 TR AR R BN E B, A X A48
I EHBRBR AR HZ LS 5 EERANAEEH ., A —% A
L, TRERB SHFHRA SRR LSHBRAAASEES 5B HLH
W AT EREHELD, RERROHEEHEXRNREAS S
Aw e (0 X a8 AR MR SEC HERRAF BB 5EHE
Fo BEEBEEHFZFEHHLERR, SRR EMNHAZERL S 5%SH
42— B LRI By — TR Ea L. ik, IR B ARFUR X

(136) See Christopher Cox, Chairman, U. S. Securities & Exchange Comm ‘n, The SEC
Agenda for 2008 ; Remarks to the SEC Speaks in 2008 Program of the Practising Law
Instinuze(Feb. 8. 2008), available at hitp:// www. knowledgemosaic. com/Gateway,/
Rules/SP. spch020808cc. 020808. htm. & i & ¥ ,Cox . 8] SEC A\ 8 Mt 4 35 |14 “ 4k
BRTRMNAZAEF, ERARANNER N UEEFR TN T RELZMT Y
BAREFNRARE . YR, XMFAF-ZRATRBANAERLS
SEEFRAGENAE. KT, TUARXANHPRARBELEN —H 2

(137) See Wutkowski, supra note 4.

(138) See 1983 Final Rule, supra note 97, at 38,218 n. 3 (#§ i . — % iF i A 4 ¥ # Proposal
DWESEr, EREFIFEHIRRNES),

(139) Secid. at38.218 n.2(HHAABFREAARENASK LSS EHRAME)

(140) See William J. Feis, Is Shareholder Democracy Attainable?, 31 Bus. Law. 621, 640
(1976).
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BARENRK

e B LA BN T AR BUR 9 B A , B4 R T X e LR R —
MBI . A ICT — BRI E A X S B AR IR A O

VY SRAL AR B g 3

BHER AR B BRI B 7R3 3R AR AR A IO AP . R xR
BT DU~/ NERAHSIE X S5 3% B LR SR B Z 5, 50 T/ Ry & 3B 0
TR AT AR AR TRl i e 3 R A A R SRR

(—)BFERBHE

1. 3@ Ay =) i

7E 2006 SE4FJIE , SEC KA BT ML & 1E 4 30 R AF A R IEBIEH P
B 40 R R YR B AR 0 80 2 BT 9 B4 L R FE AT AL, 7E 2007 427
A1 BFFRAR I X—H0 o @MY X, i AR
AU £E AR A S B AR R A8 2246 5 BORL I LUK B8 2 A 8 % T LA [A] 69
R b AT BRARBOR BB ROR 0 X —il Jwl LU TR XA

(141) See Internet Availability of Proxy Materials, Exchange Act Release No. 55, 146,
Investment Company Act Release No. 27,671, 72 Fed. Reg. 4148, 4148 — 88 (Jan.
29, 2007) (B, T % Final E - proxy Rule). X & M#7%# SEC £ —AFREKEF
BEM BB ERBRKF %, See Brimer, supra note 29, at 191. it ¥ ,SEC
MHEFRETUFAATER T AR ERF AL BB, Bk, SEC # 1995
%10 A £ & —FF4 (an interpretive release) , ¥ & WA ZFI A B FH A 5 R F#
AW, See Use of Electronic Media for Delivery Purposes, Securities Act Release No.
7233, Exchange Act Release No. 36,345, Investment Company Act Release No. 21,
399, 60 Fed. Reg. 53,458(Oct. 13, 1995). SEC #2000 4 % 77 5 —F B4, See
Use of Electronic Media, Securities Act Release No. 7856, Exchange Act Release No.
42,728, Investment Company Act 24,426, 65 Fed. Reg. 25,843 (May 4, 2000). See
Brimer, supra note 29, at 186 -90(i2 & 7 7 % + SEC e T XA F = W85 ), 4
2T, XBHEAUNARERET —HTHFRRE BB IR T &

(142) See Final E - proxy Rule, supra note 141, at 4148.

(143} See Internet Availability of Proxy Materials, Exchange Act Release No. 52, 926,
Investment Company Act Release No. 27,182, 70 Fed. Reg. 74,598 ( proposed Dec.
8, 2005) ( L T # % Proposed E - proxy Rule).
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MEFER(E+—%)

RGEMERC &R BB 720 R BUR 0 RIBZN, R4 24
BN R G 375 B DO PR B AR SR AL 4R B A (190 X — ALY
RFBREEHKAMERBEEREE THRAERAZEEHENNE
R M6 [ A BOAR T IE R AT AT LUKHAE 4 (R 2 TR R SE R A
BERUFRIA MR LD 3% — B 3R B LA fT B AR 5 AR R R A
HERIA 9

2. X BEARAUR RO R

(1) AT A2 %

F,F 2T AT AL SR A9 24 LA T BB R T AR SR IR A &4
PEHERRABARENERE . AMI—BOAIBATI EhZFLH
TR EERB O HE SEC MEH 7€ 2006 4, T AMAMBERAS
R FHE AT ENRI RS FF A 23T 962. 4 T ETL L0 T RIEH

(144) See Final E - proxy Rule, supra note 141, at 4151 n.49. J4b, X — @ 4 b A& B K
SWEHWAATHERRE, Seeid. at4150. ZB oL AL A HERELRER
RREAERKARNER SRR LR, Seeid. at 4151 -52. HRERKS
EREHBHEIWHEIAEL, FHEZR - BFEFRAREH, Seeid at
4150. ME, FREEFRAECEBHLH L B0 Mok LR, M LR
— MR FFRAEFRAREH. Seeid. at4153. AW, HEERKFRTAH
RERZ B0 BEXRFRQFEH, Seeid.

(145] See id. at 4154.

(146) See id. at 4149, 4154. # T, % —E R 7 f ¥4 (revoked) , See id. at 4154 n. 86.

(1470  See id. at 4158.

(48 RPANEHF -RANEERATERTARTAFACERIA L, HTERIE
EHAGRRETHAEARAHNE R 2GR NEABMAZLE RN, AN HLAHESR
Bk F EERATSFRTORLEANBRERGARBEFIRER S EH
AT, HERANRF TRAMNALAGESE, BTHAELRERLF WA E 0 RELR
ELEF KM, Seeid. at 4150, 4158.

(149) Seeid. at4164(I M “HF XK F 4T B Y R AEHE KA"); see also supra note 140
and accompanying text.

(150] See Final E — proxy Rule, supra note 141, at 4162. % 47 A 5 H f A7 2006 £ty £p R
FodBERAN4.812 0T, X FEHHFLENF(ADP) hLFHAAREFE
#. 4 Y4 ,2005 ADP f 5 F A 24 50% Wy B4 ¥ HB . Seeid. ADP 5 £ 4T AfH
AW R A LT 9.624 L% 75, Seeid.
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JBE TR B B R R

H 4R B BFE TR A X E R A U X — Mk, B FREH
R AT AR A AR AR W R 4E T LAl i3 A8 052 [ s, i R I 1 %
BB BRI 2 AR AL,

AN , B TR H R S SRR R M E R 4. &
i THBRIE A ARG , B T RAT AU I T AR AR BE 26 A AT B SR B A4
EAREES . B FEICANRE OB AR ik 3 45 R X — FH L[]
HEREX—MNARIRERASEERERMR. WRBREE
EIEPE R S SOk S0 BT, X B N T 3 S 3 B AR 200 1 1) R G BT
fE. Hlt, B FEREBHEEMRAIEARAFAERBS5EEES
ZIRE M EAERN,

$RJ5 , 1IN SEC Z 57 Annette Nazareth 1A , BT 46 B =4 1
BAFAFHTHEERER SR UURRBIMTARET A AE, 09 K
T, IR 2 AR B R AR 48 A B9 AT 2

AEWR, HAEERASRELHAREEAT L, 2R
AFARKRT B FEEHHAME A, B2 ZHR R SRR
BYEEFAMNMA ., FEL L ARAKTEHRATAESZR LR AT
BN RENE, H—, BRI HE T MEEH, Bik, mEEM
BERERBRFSWNEERIL PR AE S, SR AR AR
BN A, 2, B FRIEBRNME, BIEERRENERE
ANEBRHBRBHIKFER A SEC fH8,19% MR S EBEF E 4K K
ZHE, XEREREA A TZEBHN, (04240405 81 A< 5 A< Kk

(s) HHEIBEAR,SECHY, HAMNKT EELEEREABRETRLBKETEL S
%725 % A Wy — M X ¥ 3,7 See Proposed E — proxy Rule, supra note 143, at 74,599,
SECHZZBATEH Y, AAN 4N E B KELBERRA, LT 0 R Fo b F &
R 2 MK, 1d. at 74,607 ; see also Final E - proxy Rule, supra note 141, at 4162
(RPN FREAGBIURBEF S TREATRHOBEREZANEFRER
REERR).

(15) See Brimer, supra note 29, at 198(i : R FEHR P AN B U R B ZH P L T H X F
) o

(153) SEC Proposes to Modernize Rules Governing Proxy Solicitations, 37 Sec. Reg. & L.
Rep. (BNA) No. 47, at 1958(Dec. 5, 2005).

(154 See Final E - proxy Rule, supra note 141, at 4154.
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MEHHFHE(E+—8)

EAFE S I, SEC INRE, ZR UM B A 8 BE 4 W A2 L BUR 7T
B, 3 BBEREHA -0 JHik, 17 A SEERFERBABTNE
RECFRIANLCE, TSR BRERBEADERA, AR 2N &
AT RAS , B A 77 6 AR 40 2 5K B Y #0421 22 46 5 BORH#Y 37 A 157
P, SEC AR, B 4 7 4 O Ay AR 26 R $2 40 B Bl A fy BT AR 4R 4t 72
SrRYZEBREIAS , H 7 22 45 5 AL A9 A 249 AT BE I AN R AR R I AR A B
BI® FARATARE FERBHEZOCRBE, SRAFMAZ
EHESE5EFRAMIL, XA EELUFHS T BT ZF AN K%
319,

LR BRI R 0 2 R BN EFE B RE i T RIA B BOR
BEATAESE , AT B /D AR AU BIA B B AR U0 4R, - B4 [ 1R X &
IRAREER B BT R A, XA RESE 2 R HE X BRI A K A, AR
FPAE 28 7 B it 605 12 V) T3 000 7 R 10 4R B ) A 8 A SR ) 1 s k19
BRA L) S b SRR G PRI AN, B A AR 2 DA R AR RE Ty U
KAMEEZ B AR BERE 0 50 R, 8 BB R E TR E KRR
SHIFBEFEHAF BB AR, Bt FEBRARERIMELX
FEFERE T I ARK . RERARHITH RAEEE HAT KL EAESR , 5L
Pl —EAE, XRRE T R i TR B NARXT T B AR A
ZRESEEFRANKE,

B, BT RRBHENRATABR T RAERSE 28 T3 318
BB, —MNMERLAT#TR R F R RIE AR AR 1D i
HORSER R BOARN TR N AR E I B {E . 5Kk, 78 2006

(155) Id. at 4162.

[156) See id. at 4163.

(157) Seeid. at4163(H M wRHEFARREFERN , B2 RAFTHL A AEMK) .

(158)  See Proposed E ~ proxy Rule, supra note 143, at 74,613.

(159) See Final E - proxy Rule, supra note 141, at 4150.

(160) Seeid. 4154, KT, EHBEFFFRARAKENR I SCMARRNESETRTA
PRARBRARETRS.

(161) See id. at 4154 n. 86.

(162} See Brimer, supra note 29, at 192 (3¢ U & FHAF LK ITH)
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BARRERARR

ERTPMESTE, KA WRARERELH FHEETY
KO WH, KAH 5% MR EC LA EHRFRED, [ 80% M %
EHPA NFEME D (9 SEC M{E X Fh 2 B 0 B AR B O B RE AR
P ZICH RN A8 T, B4R E X FOK O E R E AN B A G B
M 16 [ERE, SEC HHEE 58 — 2 i F SR BB AR A, BMEREE
ot 5 T B 4 X 1) 38 AR M A 358, AR B 4 4 TR (100 Xk B, B
RBITHFERBANATERRRAMNHAAAZERSE5ESEREN
WEHN, BERRNRE— DA REE,

SRNT , BV 3 o T 00 0, W] BB S R AR . PRI Sy STk R A O o sl o U
B A REIFIE AR B R R R BB — T b, L L,
— TG R A K2 68% i e AR I8 3 SR JBURT 45 e 28 /> 7 R 5 B ] 2
BRI BT A LT XRE . REARSERED, RRMRE
KREFLBREB LGB A8 X5k K KHIS T RAVKEZ R HF
“BRELSHABRTFRERHEWRE,

AR TR BT LAY B ARFHAREZR S 5EFR
HERYX—MEEAR R, — SRR XS BB ST
Z5BE TR, PEHRELERI, RARE| R B 42 H B2 7k
MR E A R TR, BN, 49% ~65% BB R E AT BER &
WA SR FRIEHENPR M, KRR TETFRERHETH
B 5K L) FWik—S R RER D R FERBANEST &M
ENAN,BEESSRERE 75% , AL RA 4% MABBAS S TH

(163) See Final E - proxy Rule, supra note 141, at 4149,

(164) See id. ; see also Brimer, supra note 29, at 179. 4 X E L X B AE A £ &0t
(873 4 14 N NEE, See id.

(165) See Final E - proxy Rule, supra note 141, at 4149.

[166) See id. at 4163.

(167)  See id.

(168)  See id.

(169 Memorandum from David Huntington, Office of the Chairman, to File 87 - 10 -05:
Internet Availability of Proxy Materials 14 ( Nov. 28, 2006 ), available at http://www.
sec. gov/rules/proposed/s71005/s71005 - 159. pdf.
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MEHEHR(ET—B)

FRIEWAEE, SRR, KZBRHMAFF N B LN R ZFL AN
FU0 SR KHFRAE T i FEFEFBRURIES] 7,

AN, B FREBRN RS TR TFREAFALAAZERESS
BEREAX AR, B B ER I B R KA R A S T AR TR — L8
A%, SEC it ARYE R FE AR, & A B 2F 58 B LA K 25 04
200 J7 50 KR E K, 7EH T BB AU KR A M E I R B R
KA B , 3B 5 0 e A AR IR AN SCRRVE 2 AR (17 SEC 1Ak, 3X
B MRS AFFE AR T i F R IE AR SR A T 29,07 ok T 5 i
FHAARZRPBSSESERAMLMEA KWENRS] S, HREER,
SEC fhit: ¥ BRARIRA A& TAABEMRAR 13 77 558,™ X ¥
BARFEFHFEIEHHIE T 200 77 ETTHRBMICERAE S BA. HiXk
BB YRR R A LAY, BB F R AL 4 A 5 4y R 2R 9 B B
AIEL, WRBREN, BLX LN ESRAMNAARZRBS EEE
RAMLMBER LS

BFEEBHNETEAMBAFALARARELS E5ERELT
B, B 380 B O 4 4 T P 7 A 5 44 RT BRI T i A BB 52
B AT R, MEAEBMAE, B8RRI R T 8RR T4 7]
HIRARGERE— N BB FER B 3o M58 BB R R A R R 20
A WERBR R — A RARREICEMZ R RE AN ik R
TEZRRBLHTE 28 L7 SR, BB i REOR R A Al R E 4 fr X 6 H
SR, 2 B L2 K AT T AR ik U0 AR RBE XM HREE
AFTARE , B LRI BOA BER A B R X Fb B %o Lo, f5hide

(170) See The Corporate Counsel. net Blog, http;// www. thecorporatecounsel. net/blog/
archive/001628. html(Jan. 15, 2008 6:07 EST).

(171) See Final E — proxy Rule, supra note 141, at 4163. % &k &5 & ¥ 2,020,475 £ 7T,
Id.

(172) See id. at 4158.

(173) Seeid. SEC #H X oW ARFBARAMHBHEF 5. 1

(174) 2007 Sharcholder Proposals, supra note 20, at 43,483.

(175) See 17 C.F.R. § 240.14a-7(a)(2)(A) - (B)(2007).

(7e) HE,RELLLAREREAERABRTURGE, ERERAQX AT ERERE A
HEFFA" A ERA ERHBR, 17 C.F.R. § 240. 14a -7 (a) (iii).
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Bk R ERRE

LRI L E A B R R 4 R R i IR AR ik B S 7D X Bk
F,BOR BRI BOR T R s bk e R X, Rk T &
EHRBEARBE,

X — B R R AR BOR T A AR S i T LRI AT E Sk %
B b RN AEFA AT R T R AR M B 6 BAES, MAE S B R R
AR HR R, X A X S R AR AL T AL, e85 T, AE R IR AR R
BEAFWFEAEETE T EA MR SBRHETETRENYELS
ERER G, Hilt, AFEM G FRLHRM AT SR A7 HR,
HF RPN A A SBARE ™ ERA T, AW, AFTREAE
B e R B R MU AE SR , B9 O B0 ) i AR R A 20 W) R R 5K
HERBMEERA . o, B RFENERHFRER TR, BB
FHEKERTZEEANORE. R, FAARALLEER K
BUE A T RIEHAN U e — Rk I EFEH 355 5 10 T B tkat,
EEA GBS R AR S S M, IR AR A R AR AR
BE S/ ) T R T T A A P B, BB R R A 1 T
B AN , B T 2R FE 5 AU B A5 24 ) REAGE MELASE I

() BARS 5 5HHAERAR

BEMNHALAAZEBSEEERAN T MMAREERTRERE
R, H R S AR MR SR AAFRF S, LT EREBHRNS
HEEEHRARSE, BT LAY BA E LM, B R 223 h bk,
B, BRA PR A L3R HBOR (H R B T ERA NI A& R R
BEARER P R b, Ao B AR ER AT LR LB A R, Xy
BAMARNAZENSESEERETARR, GEHEHE B TEREY
B NFFA —E BRI b, —SBREAAARZRHS5H
FRENAERSBAMEHMLEH, XERFERRA MR X
WRRAAFSSHRNRY, ERTFEEBMUWPIAFE, £TX

(177) See Del. Code Ann. tit. 8, § 219(a)(2007) (“FA KT A NERHERANE £ X
~ R AL U FH ARSI LR TFRERGLE.)

(178) See Final E — proxy Rule, supra note 141, at 4154.

(179) See id. at 4151, 4158.

(180) See supra note 105.
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MEHEFE(ET—B)

SRR, BT ELBANRAFALAR RS S HEF R BRE
BAEE ZHERS S, XBEKRERFEEBANESELATSEE
HAE#, MR, X—RERETRIBATRAMHAAREHS SHE
2% T BORBRE M E et

St FHRR A HE R, B F R IEBANMF B TBARFIH A R &4
B2 5ERRLFREOERY . FLE, ATFREBANERAFHL
AEEH S 5EFRL R AARA X JIET BT ZHH IR E T
FER RS, K EREEER T, X— RN SRAMHARET
5 5 R L H AL, B LR % AR HE SR 0 4R R R 5 4 B A9 4 7]
KRBT, Bk, RARTFRERHESESEBANALARAZLES
SERHRL N, 3R A X TR R F 27 5 P O Ab ST AR
oo TEHFE, WRAZBRMLHARAE, B FRIEBHER SR
AR AZEESSEFRE TP ERY.

(3) AR R X 2w LA

HANESNH, B FEEH AR TFREFAAAAZRE S 5EFR
AHIE, BAE ARBRAREHBRAH RN HNA, T HBEGHIER
BFE%, BLE BREMNHAAZREHS SEHELHEN— MO
B URARARENERTAAREH A BN, A FEHEARFN
FE R % i {5 v A T IA (180 AR B AR B AR R BB R U
B R R AR A A, BRAE Al T 7 SO R HAR B A BB P X
U8 M T XA PR 500 BRG], T E BLZ UL A M A TR B, X
FhkBExELIME ) (0 T B, % T B AR 0 7R 1 2 Al B 45 A RPE
XA E A (S e E, RAFIAAAZEHS SEFRA
FETHAREEASESHRITERA RS HREANE T AR,

(181) See 17 C.F.R. § 240.14a-8(m) (1) (#5H AT HAH AN RE L B & FE R
REWBHRFEIRK) .

(182) Seeid. (s MHBMATULMINYXFEF A/ HFEFRELAR) .

(183) See 17 C.F.R. § 240.14a-8(d).

08) AERFEBEIHEILB AR ERAFAR KRR ALRAK, See 17 C.F.R. §
240.14a-8(m) (3). KW, X—BHREERFARIAREZE, See 17 C.F.R
§ 240.14a-8(e) (2).
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J AR B E B R R

A REHI T X AR e AR IR ) o T ELXFRRE N B R FHOR S .
W2 T, B FEEHI 7 BR BC HR TER B RN S, A M
EHE R E e, I BA S ILE3 xE BE AR A B PR5E .
FEIX 7T , B8 F EAE P AL AT B85 AR R T B A pl 2 (AR e A\ 4R A%
o

BEAL, R T 4R A AL A6 B AR A BB 7 38 B AR A RS SR K
F, HRE S AT ML B ARG IEE D) M2 T, ERARFIRAR
ZRABSEHEFRABE D, IHEIRBEEHET P, EIEZWNES
BHEER TEENH . ETR rZRBANME TXEHFHA S
SECEFRES, ZHU TR TRAMHAARZEE S SESR
A BRI

SR, P AR R A R ZHE B R B e N TE A | 37
s, XENEMEA WS @58 —, o R A BT R
BAAFHAER KR L, $2, #REANBRELFER LRAF L
HOLH, B ML REB RIS A R AL ME R 2 BA AT U89 — 5 T AR AT X AR A
HAT BB ARt RO R 48 ok A BB i BB DR U8 S —Tr
I, B2y T X AR R AR AN O B 5, B T RAR U B
B AR — D Se @M O T RESE A . SIS, R W R Y
FRCAR X 4 M 1 AN ULBA I BB, A B B PR S T AT R 5 o XA
PR A e AR B 7 A T %o ST A 28 o , T L B O o TR P48 2 A ) A BT
RSCER b AR B TRE R RIE L ER, IFSHAAA AERE LR
ARRREFEBRRERMN, BEEMAKBEIX -FLIEELTTX
d‘EE\‘\OEISS]

(185 RFEHFAMERAGELSRTREREEN BB AURENREN, HR, &1
HMUERAEERBREAARMARTRE. S2HU ERAARLX2AERE S5
HSEERALFET REARKELAFHEARNAZHSHA S, RAKERERK
WmAE, B RN E T RARES BRI,

(186) See Eisenberg, supra note 35, at 1504( “ZAHH# U N8 A X#THEELAEER
BHRE”) .

(187)  See supra note 181 and accompanying text.

(188) flin, A ENFE At SR RS R EBEMA KN X4, See infra note 218 and

accompanying text.
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LR, LIEER RS, EREAARRAELARREFEHA S LT
ERFAUTURZBRA RN EFLBEFRID R, XHAEA—Fl
BE WA R TATEE EATLUERA RS — S0 BILH; (TR
BRE AN HAEATRE L, BT URRERRBESE) RERPXMMR
AU . MR, AROAEN R E U REMMEE EibgiRa A8 T
HBFEA T ZEHRS B BB AR E RN TEL S S E U
AARERE, SR, WA XL R R LU I T 458 B T RIS
MU RBAFAA A BB SEFRAMANEN. B, REAH
TERA IS, B FEEBAMNARBEHNALRAZH S HEFRS
A— AR

(4) RS RS

B FREBIN S — ST RER B FFREFE R EM K 20
B, BTHEHAUUFRIGEFERH A ARA#TETHRES FE
B XUFEE B MA T HEAR, AT, RATEDRR M LK &%
RRHARAEN B FRENERRE, ERREER 0P RER
AT G AR B A B U R B R A TE VA B O A R LU
1141 ,2000 FEARBTAEIN — & i FBEHLARAE R A 300 ZRFEANFLT
JEFT 400 B2 [FEE,2007 F—TURHERY, M ARBTE
EHLAE IR M 30% K 40% J19) X SO TR B R HERR G
REXF R E R E AT RMALE,

WA B THRELTRRZ2RAK. AR, B TRERERS
% 3 T o A B R, B A — S0 AT DB X 2 R G ME AR T R B R RO B

(189) See supra note 66 and accompanying text.

(19) See Final E - proxy Rule, supra note 141, at 4153. U ERLAT AN 4 F B A K
ARGES - RAEFRBEBN TS KPUERBEATREFERLRES
B, R, REAE - FERRHERAREFEANFRATL A, Secid. at4153
-54.

(191) See Danielle Keats Citron, Open Code Governance, 2008 U. Chi. Legal F. 355, 363 -
SR THEART MEBRAHE(AERARF)F ZXRASHETREER
WERH],

(192) Id. at364.

(193) Id. at 364 —65.
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BAREHRK

F1 LR, MR ER—-MRERORERFX, B Ak H 2
RMERESBERERS, YR B TEEPEVFRATRE TR
S 0% SR, XEHRE R FREESBRARGE R TR EHER
B b R AL O T BE S BN B TR R L9 SR AR S [,
SEC & SR RAT AN SIEE R RESHEH & MR B FE 2 , TR HE
AFEE X R FEX O E, RATN /b0 i Z B Rt s 58+
BRI H R, R B R AR A S AL AR e PR Al B 2Pl B I BE

AT A RERA S R R B FRELS B, AR
BYREGHE, S FREMXNEOSFE, AW, Z0RBRARNA
AFABRBSEEFRANES B TFRERRT AR LA B EH
N, BFERBANGIE T ZHARERFURBK=ANEHE
REHRIR S LB,

3. BRATVEAL

e, B TEEBMMA B ME, ERXEMBABA LR
LR, XEBEMNHAMETFREMALDERBES S5EFRL, FX
b B TFEREBHERER S ZRBMEERE, XEH#ATERLBFEFN
HRER, @B XERA, ZAN ) BERARRZNAEREE L.
SR, AR AT AR E, VAT RKRETAAEER
BT T RSP BB BIEE SR IRAR S TR hl, g XeE
EXEFTZHNN TFREAMNAABDER LS SEFRENWEERS,H
HRRHEIS T B FRIEFAN LS. B BEMNALAZKRESS
BERREZ AT RS RERAR -MEELCEAS XMW REth S HI 55T
M EERESHEZEFAAREEEBANEE., &E B THRE
A REE RSB PR ER K X P EREN YRR T~
o BF EREE, B FEREHANIFAEBRAE RS SRR F HZE
KHS5EFRAMBENRR,

(194) See id. at 368 - 69,

(195) See Final E - proxy Rule, supra note 141, at 4152.

(i96) See id. at 4152 -53.

(197) See id. at 4153.

(198) Seeid. at4152(H B : AFHBRCLBARBFHFRARE),
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(=) axt & Bkl

1. 43¢ 2 H il iz 3h

BB, RS HA AR EFTREETHNZHRHD R
X—HIRE, U EE AFBIARSEE, TF % EAE R E 0
i L AR —E R, N EERA U Yk, B, A
99% R AR B R R 5T, B AES Y ik,

JLREZNT R EEETMNBIHIR Y T X LB RERE,
HEFEAFF BETUREXREERERERE, BRAFTLUHK
RSTEE SO0 R, RN F R I EE N, RS RERETHE
HHEL” (just - say — no) 15 3N FEX LLTE B o IR SR A X o e
HR—HAEFH A TIRE 22 2004 4F, Walt Disney Corp. (“Disney” ) fit
RIFR T 5H5t YRt 59 8 7 ST B AE 3 4 3% Michael Eisner 4R B
=% E), F kb 1% Michael Eisner £ j7 3 Fi#it i %) Disney RiE H K

(199) See Claudia H. Allen, Stady of Majority Voting in Director Elections ii (2007 ),
available at http ; //www. ngelaw. com/ files/upload/majority_ callen_020707. pdf.

(200) See 2003 Proposed Nomination Rule, supra note 38, at 60,786 n. 52; J. W. Verret,
Pandora’s Ballot Box, or a Proxy with Moxie? Majority Voting, Corporate Ballot
Access, and the Legend of Martin Lipton Re — Examined, 62 Bus. Law., 1007, 1010
(2007).

Qo0 A FHFZE%F(a withhold option) HEH — KA AN LM EER A AR HH 2
FHHERTZERFANY, ZERLAVERATERRA R BRERES L
KRG ZE 2 4, See Securities Exchange Act of 1934 Rule 14a -4(b) (2),
17 C.F.R. § 240.14a-4(b)(2)(2007). HARH — AR , ER X AEZHLES
BE—RPHAFRARERNEF, AW, B THEOHRAW W ELERR,SEC
HhF B EHZE N, See Shareholder Communications, Shareholder Participation in
the Corporate Electoral Process and Corporate Governance Generally, Exchange Act
Release No. 34 - 16356, 44 Fed. Reg. 68,764, 68,765(Nov. 29, 1979).

(20) JE SEC % B # 4 # Joseph Grundfest 7 1993 F i — B #F B X EF UK T
Z 3% 5, See Joseph A. Grundfest, Just Vote No; A Minimalist Strategy for Dealing
with Barbarians Inside the Gates, 45 Stan. L. Rev. 857(1993). % YR Ex g b R
AUERFAN, BY FERANAABEATIHES N REAAZLIRAF Y
BEXS REXBRAEZEF YA FHITBHBME, See Rule 14a -2(b)
(1), 17 C.F.R. § 240.14a-2(b) (1) (2007).
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BARREH KR

Michael Ovitz izt B 5 7 38 = B 19 1 £ 68 ) S 3 (2B) 40% 1 i AR Ok B8
BELURZ X Eisner M 5 A, 2004 4£4 61% B AR B HELUR
JZ %} Federated Department Stores, Inc. (FDS) 4 ZEHZ 8 (5 RE
FDS W EHBRAREERERFEBHHET ,(HEHS Disney 2 7
HREFEDREAT L PRREBAERTZ3 2 IR T X—F
SEARGEAR X Bk, ERE R E A RER WA REIEMESRE
£ ke R BB EEIE BB R H B 2 4 SR A HRI M T AN 8
R o

#o Xt 2B BT T LA AS X — M . L OF B 48 3 2 B ikl 23X
B EHER NS, MU T ELEFEXPRBEHESE., #
A BEEABB X RELHLZ TR BERAEBERED X ER
T, REBRFERZWERER, AT ERREREGZSHBRAIRFH
ARBELEESR,

IR BEPT GBS I R R I, A — MBI ARG B8 Hkhy R
o B L, BRI RE IE R IR GUAHXT B4l Y R 22 — (2

B b B IE 48 5% 5 BRI A7 7E L2 25 I B LAl i) R , — #5620 5] 3L 47 B

(23] See In re Walt Disney Co. Derivative Litig. , 731 A.2d 342, 352(Del. Ch. 1998), aff
d in part, revd in part, and remanded in part sub nom. , Brehm v. Eisner, 746 A.2d
244(Del. Super. Ct. 2000). ¥ 5 I, Eisner ¥ Ji Disney /A & # 2 & f Michael
Ovitz, AT/LFRAERLRN LERX, EEHROviz L FRFHHRAE 4 A
AZEHET . Seeid. Ovitz # % B it X (severance package) F HEH AL K ER
B2 1.40 L £ 7, Id. at 350.

[204) 2004 Proxy Report, supra note 83, at 5.

(25) Seeid. at9. MARDIRIRERFZAMNAEFR AL AL S HRHWT
# o Seeid.

{206 See id.

(07 %#%,Disney AFARBEHAMNFRAF A4 Bisner BEHEBEH, Bk, £
Nt Ed Disney £ 4, 7 Eisner # ¥ & = FBRAr,6 A F,Eisner # % CEO B
fr, Seeid. at5.

(208 FHAFERBAAEBISVUEFENAZE AL L EFHN SR WERBERR
E¥x —FE T HWAR %, See Allen, supra note 199, at iv.

(209) See Verret, supra note 200, at 1010.
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InEARRT S B el o X — 5 B 18 So ik Pfizer, Inc. (HEHGA ) R A0
X—H B AR AR B BRI E M BOARLI . SRT, RAERIS S HUAR Y
EHLMRHHE N REEELF -HEEHED(—BRHI 0 H)RHK
ERBHEZHRLD FEHit, M A SHR R RSB TR AR,
EHAFRBHEE N REFREBEHBAIFNERRS -85, &
SRR AN AL IF 46 5 S Bl a7 308 7, (B X R 1 BE RS 1 OROK RE AR AR X
REFEHHBEARERBERSENL

INREAEN SRR K RREU R T RRAFMHZRBSH5ES
BABHNRITERE T A SR ES. E3E=F8 ,BREMNEL
REATHRBEHESERMBRERR, FPIALAFRZEHBREA S
B A3 2004 4F REAIRAS T 12 R4 xS SRR GBI R R 24 5 HOY Rt
BTG, BRZRTE 2006 4E4R 32 T 150 42 (2150 2006 4E 1 2007 ER MR R
BT 150 R (216 Bz b 7E £GE JUAR B2 Y 4 X 2 40k il 4R SR A B0
LR A R R, X E LA R R G ERIA BB EEFT
BRFIAER LD W, XAFERBIREB T UL RBRMBAR I . &

(210) See Pfizer Inc. , Corporate Governance Principles 1 — 2 (2008), available at http://
media. pfizer. com/ files/investors/corporate _ governance/cg _ principles. pdf; see also
2005 Proxy Report, supra note 83, at 10. Pfizer % 2005 £ R A A S H A HE X,
Sec Press Release, Pfizer, Inc., Pfizer to Amend Corporate Governance Principles
Regarding Election of Directors( June 23, 2005) , available at http://www. pfizer. com/
news/press_ releases/pfizer_press_releases. jsp ( follow “Press Release Archive”, then
follow “2005 Archives”).

(211) See Pfizer, Inc. , supra note 210, at 1.

(2127 Id. at2.

(213) Between January 1 and June 10 of 2005, 2006, and 2007, shareholders submitted 54,
84, and 37 such proposals, respectively. See 2007 Proxy Report, supra note 49, at 6.

(214) Sec Stephen Taub, Investors Back Shareholder Resolutions, CFO. com, Aug. 22,
2006, hitp://www. cfo. com/article. cfm/78260007 f = search.

[215] 2006 Proxy Report, supra note 48, at 2. 7 2005 4 ML ¥ & & R & %R 1500 ¥
BANEE NG R 43t % # g4l See Arthur Feischer, Jr. , Majority Voting and
Shareholder Access, in Pre — Conference Briefing to the 39th Annual Institute on
Securities Regulation: Shareholder Activism: Finding the Balance 313, 320( PLI Corp.
Law & Practice, Course Handbook Series No. 11508, 2007).

(216) See 2007 Proxy Report, supra note 49, at 16.

[217) See 2006 Proxy Report, supra note 48, at 3 chart 1.
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S e

2007 4F, X SR 5 1 V-1 I 3878 3% 50% , Wi 7 2004 4E{L K 20% [28)

FEEMLE, AFC R BLA5 SRR H e 7
2005 4R, RA D BA B LATH N ZH PG 20 32006 42 A 47
500 FEEA B A 66% LATHAIE R 4xT ZHPH 20 {52008 FE
PIFEZHFH , H 66% FriF 500 /A FF 57% W& 500 384y 5247 T 5
PR ST BHRE D X EZEBIER BN, KEBRFEARHR
TR T SR AR E,

BTN FIRA LFHLATHNT BEORGIRE , XME TR B E, 4
REBERAFLITEMN BHRRHOBRARFZ-ERELYR NP B
B, B3R B AR IATT R BER AR AT LS, iS4,
HTFRIAXM EAREN, ATBRKEE ARG TREBRRERE, M
XEERBBNBHRAR T3 20 H b, 2 7] 1 385 6 R it 4 0f B 30k
FEERX —ELBA T ZTB IR, FE L ,2007 46 55% 4
#a %t Z J PR AR R (150 TiFhAg 70 T ) B R, 5 2 2006 474 24%
12005 4E0 23% (25 —BAFRT , BRI R R B\ 7l g R BV X 22
BRI SR EN EBORHRRTHBARE™ Hil, MEREEW
B — BRI T — A EMERA RERARM X R RBEFER
g, 2 AR X a5t Bl iE sh AR d T B,

A X SRR BB B ZILI R BN E, XEEBEESL

(218) See 2007 Proxy Report, supra note 49, at 6, 17. 7 2005 4 2006 45 02007 4 t4 %34
BMEXHELHN KN 44.3% 47.7%F50.3% , Id. at6.

[219) See Fleischer, supra note 215, at 317 ( “Majority voting is clearly becoming the norm in
United States corporations” ) .

{20) See Brooke A. Masters, Proxy Measures Pushing Corporate Accountability Gain
Support, Wash. Post, June 17, 2006, at D1 (3% & : Z& 2005 £47, 7 8] 30 A8 %A
ERES &3 DN

(21) See Allen, supra note 199, ati. XS HEERAHEL A S HRFBHAE U XK
AR 3 F BBy E

(222) Seeid. atiii.

[23) Seeid. at vi.

(224) See Bebchuk, supra note 9, at 854

(25) 2007 Proxy Report, supra note 49, at 17.

(226) See id.
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WEHFEFH (BT %)

IR X BRI G, 2006 £ 287, JLFHMNUEREETHh &
(ABA) ZRIARIAR RS B RO H 22 BRI (20 4R , 72 2006
AR M B B L, (R A R R R X B RO EIE N E
F A BOARLI 2B IR, AT HA N BB A R B, fE ol BE
3 i IR A 2 B RB O R A 4 X 2 Bk ] (2

ABA (AR A B, HR BB E 20 2006 4, ABA TR
T A" (MBCA) Fo 3% P 3 48 50 48 1E M T S PR RS 48 % 25 Bk
i, RIBHE , REFRBZHRBFENEFLE HARELHGEEZ
H e B — B 8] 3t A R0 R AR AR G X A — S AR A U 1B
T, REBRARA R 22 BT 24 N MEF MBCA, X B3R (06 Xf
SR MM HE RS EBEEW,

RERLH —F AR FTERAL M EN BT 292006 4, e
FHRF IO B 20 A ok 20 ) S BT ITUE 3T Al s X B4l . 5 ABA &
% MBCA —#f, — ™R3k By L BB L B0 R R R AR E R LR TR
BEMEL K AEHAN 3 B BB ERAFEFSRAFRERF

(227) See, e.g., Del. Code Ann, tit. 8, § 216(3) (Supp. 2008) ; Model Bus. Corp. Act
§ 7.28(a)(2007); Allen, supra note 199, at4 -5 n.7.

(28 WABREMFACERRABANSBRENEETI LA BN F UL, See
Cal. Corp. Code § 708.5( West Supp. 2009).

(29 ZEMEEALEN LIHIN BRZAN FEREIMNAEBHM, See Allen,
supra note 199, at v - vi.

(230) See Comm. on Corporate Laws, Am. Bar Assfi, Preliminary Report of the Committee
on Corporate Laws on Voting by Shareholders for the Election of Directors 7 (2006 ),
http:// www. abanet. org/buslaw/newsletter/0044/materials/f3. pdf ( it 7 & & 48 3¢
SHEHGER),

(231) See Model Bus. Corp. Act § 10.22(a) (2) (2007); Comm. on Corporate Laws,
Changes in the Model Business Corporation Act — Amendments to Chapter 7 and Related
Provisions Relating to Shareholder Action Without a Meeting, Chapters 8 and 10
Relating to Shareholder Voting for the Election of Directors, and Chapter 13 Relating to
Appraisal and Other Remedies for Fundamental Transactions, 61 Bus. Law. 1427, 1432
—-33(2006).

(232) See Model Bus. Corp. Act § 10.22(c)(1).

(233) See Marcel Kahan & Ehud Kamar, Price Discrimination in the Market for Corporate
Law, 86 Cornell L. Rev. 1205, 1210(2001).

[234) See Del. Code Ann. , tit. 8, § 216(Supp. 2008).
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BARBRERF K

H R R F R AR, A E MR R SE S A S 3 &8
TREA R, BERATHS 2 KM EIENBER AEEES
FAFTEIAIE R RT A 20 B AR 0 S L T R o AR A o o B L EL AL
117 B T2 AR R s X Z Bl o

N ZHRKZE SR FTEZ B T ALHIEFH L5 T (NYSE) — I &
S 4 , 2 B BEL 1 28 48 R 7E T0 35 S B B ke R 4 BT AU Iy i AT
BE, mRMATEEBRICRAE AN ES 2D NYSE Ruled52 3
HMELHARENBRBEEFREAMNE A HITENELRE DD
Rule452 23R , 40 B Xt TARLL B AR b AR R S IR 48 B R 36
o {HE, MRSLEFH ESUHIF B 10 HETREBIX LR, AT L
BB HER” B B ERF TR E 2 RIEHAT NYSE MR, T2
FEERBPRNFER BN, B, R F2LRMEFT SR HTHR
B, AMERAIRA B EE R 20 FIEER, 205 TR b ER
FIERRER K HAZE A2 B, Bemard Black #3235 i, Ruled52
“HENMIEITHEEESE TR, “simply pads the affirmative vote
on routine matters. "2 py4b R TR 3 L E N — AL MR A LR

(235) See Del. Code. Ann., tit. 8, § 141(b) (Supp. 2008).

{(226) See Allen, supra note 199, at vi. XM AHEHEAN B EFEHN RAENEAE TR
T, Seeid.

(37)  See Fleischer, supra note 215, at 317. /AT , £ 2009 4£ 1 A ,SEC % % % 4 NYSE #%
% Rule 452 Wy # W , See Abigail Arms, Trends in Corporate Governance of the Largest
U. S. Public Companies General Governance Practices, in Preparation of Annual
Disclosure Documents 2009, at 17, 29 (PLI Corp. Law & Practice, Course Handbook
Series No. 18393, 2009).

(238) See NYSE, Inc., Rule 452(2009), available at http.// rules. nyse. com/nysetools/
Exchangeviewer. asp? SelectedNode = chp _1 _2&manual =/ nyse/nyse _rules/nyse —
rules/.

{(239) Marcel Kahn & Edward Rock, The Hanging Chads of Corporate Voting, 96 Geo. L. J.
1227, 1250(2008) .

(240) Verret, supra note 200, at 1040.

{241)  See Black, supra note 51, at 561.

(42) 1d.
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WEHEH(ET—%)

YA RN BRI BHHRBT LIER 29

AT, NYSE 2B, SR ELEHABA X — REE W
BEHR, 2EREEE I RERE RS ES., B, X8R
BAERIRE , BERREABEHAARIER. RE, X—BHA
MR TERELESEE TAESLHLBAN AR XFEANAE
B4R 1 4 X 2 Mo bl RO R ), T ELSE R A AR SR IR A BB L SE 3
R AR ERET , 2 RS BRAREIEE

EINZEIHEHTR , 4a %t 2 BRARUR K5 2 24 Bl o, T H— L2557
YR BT RN EHRME, Xt ZHRE B3 —TEIFITR
Latham & Watkins LLP fj— 6345 , SR G B UL F A AR RHBRARE
KRFAIT B R R R, EM SRS X — R EE LB BE
" 3t AL T R B AR B R et S B A A R R 2
£34% Martin Lipton 7 P # E A % 5 BB 46 34 2 Bk il AR Hoile B (26

2. BT SRR H B

MR EE R AN T HE R, H R X SRR B
FEEMTREERAR, A FPCER A3 Z R AR, HEX
MHEBHTHAAARES T AORAARRATEEE, BREN
EWPHIB LT TE KRS, BRE TS Al SATHR S H .
EIiT,34% $¥) S&PS00 T8 /3 71 A0 43% 1 “ 4 B 7 500 324 F -8 R WL
1170 3 e X 2 el 97 33X {5 78 AT Y 2 o 45 B DR R 0 B R A A
AREH LS SEERAGEEARS N MREELRE S, K2

(243) See 2007 Proxy Report, supra note 49, at 29 (# H AN HE : 2L HRERE T K
CVS R MR A EFHRERZRHTRETHAREA)

(244) See Proxy Working Group, NYSE, Inc., Report and Recommendations 20 - 23
(2006) , available at http;//www. nyse. com/pdfs/REVISED_NYSE_Report_6_5_06.
pdf.

(245) Latham & Watkins LLP, Majority Vote for Directors: The Latest Corporate Governance
Initiative 1 =3 (2005 ) , http:// www. Iw. com/upload/pubContent/ _pdf/publ1437_1.
pdf.

[(246] See Martin Lipton, Whar Directors Can Expect in the New Year, Compliance Week
Jan. 3, 2006, http://www. complianceweek. com/article/2161/what — directors — can
- expect — in — the — new - year.

[247) See Allen, supra note 199, at iii.
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BAEREHRR

BATHA LWAR LS R, ELST SR AA LR, ETE
W S3EoR , JL 0 TH S R 3 B e X 2 B il S A AR A BRI R
RARKFESEERIEAREERRSI,

(1) EHR N 5 (B3R

43 R AR OR B B A S R G R AR S PR e . I,
ERABRAMAEARERXBES S HFTRE GRS — 8508 11
B AL {1 B Fa gh i) BB 1B ¥ Joseph Grundfest H#Z35 ) , 4%t 5
R AL, BRERRES T EREES, £x THRHIEG
KBRS B B BRI 0 B8 SV AR e ) e
MBI F) 55, a3 BRI 2 BT R BOE AR B R AR A — A B A
Pl

X BHR G —MEE R BB, REE RAR R, BRI TR E
BHAX MR EEEWRR, BOEEFHSIBL 50% i) 5,
2006 4,31,000 ZEHH R 8 ABBBRRKKX T 50% 2V 2007
FELTENEHRRHMAOAF S, RA—-ZEHEBALZH X
2720 ke K — AN R R AT R R R A A BB A R, F
b HAREE RS, SR E B EATMULRRAE A, BARTRE R
RELR RAMYRERETHEEZWBAEFRLAAN, XHEELM
552 SRR B R AR B A Al R HL SR, R R A0 4
R BB A R B A, BB, SRR AR AT AR R 3 it

(248 —~BBRAEMNANDNERFSEEIRLA VR EAFLATARBRAMNALXAERLA
2E5EERANE BMHERAANALA I BRI S EEERLFFELREREY
#E A TH A /AF, See supra note 94 and accompanying text. T, H T W EA
M BEAREBIREREETRAANRLABRISEEERLBERFENR
EEAERAARATHREMALNABHT S5 EFRALHE, See supra Part
L. B.

(29) See Wutkowski, supra note 4( 5] § 37 SEC & B Grundfest # 3 3t 4 #t £ % ok | 3 &
CERARAREEENER) .

(250} See Grundfest, supra note 202, at 865 —66.

[251) 2007 Proxy Report, supra note 49, at 28.

(252) See Allen, supra note 199, ati, 177 n. 156.

(253) See Verret, supra note 200, at 1035.

(254) See id.
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WEHAEE, IR 2IEH 435 BB R T

LR ERRTERA T, ERANBRAFAAAZEHSEE
FREBEHGPHEAR, BHER—FMEEHELH B 435k
BT — BT P, X — L BRE , EWA NBR RS L AT
WAREAMBURACH , B, B AR R 1R B R MRE A B A
TIARREH E DT EHF W G107, XS4 3T B PR A a0 B AR 44 7
ZRESSEFRELFRAH.

BETOBE ] , B A AR 4 24 P P R B SR, 2B X B Bl R & () 4
WA LR, Grundfest BRI, fR B B EFL2 3 R 4 3t 25 Bk il B
BERRATEETEREREEWARITAHS) XS HRH KR
BT, B R A IE A S g, T B F g B R R R AT BB R
BHEITH, AXT BB E T X — R, A TTH R R B SR 1 BBy
BHEH— MRS ) X — BN A BT s HE R LA
FERAFBMBOR ., FL L, AEERT i TREEATIZ MM R B
AW, HEEBMARE RS X7 E, KAV % BB BRAR B
AT B AR, X — B SR EF A SRR BT A & T
R AH R Bk, BMERARR WA BRI RS, 45T 2 BR
PR3t AR AR AR,

B T 4Rt B b2 & M a2 R RE ST, B 7T LA A R

255 YK, CE--HEXRRAX-BZTURIAETRE,ZPAFNRE F —,
CAURP ERARAFNREBERAT XN EMRA, FL L REAAEH (A
# KA ) A 25, See e. g., Iman Anabtawi, Some Skepticism About Increasing
Shareholder Power, 53 UCLA L. Rev. 561, 564 (2006) (4% tf B % 8] F [l &4 £ 38 3¢
HAAm s 2); KA. D. Camara, Classifying Institutional Investors, 30 J. Corp. L.
219,229 -42 (2005) (BHA TREZPHFAFHER). Ak - AR FTAAHLER
A RAEFBZEREMNFEREL A SABERAEALE -ZRAKTF #
S BEMERRHTHRELAN AN U REEFELEARBRIBEEFLLE,
W% 7 2 e 84k, See Allen, supra note 199, at iv(#i& T £5% % AN
HFYHRALABRIBANES).

(256) See Grundfest, supra note 202, at 866.

{257) See Bebchuk, supra note 9, at 878 ; Grundfest, supra note 202, at 865. %4 , R F#
XATR:WRBREAFTRERAERYRERSY , BARZ BB EAFEZRN,

(258] See 2007 Proxy Report, supra note 49, at 30.
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FAARZRBS 5SERELAWEN - MERER. 40, X/
ARESZ BRI E , B IE A SCEE =342 P8 A0, AU R e
YEN HERR B EEAUR —BER K. B, 465 8 pe i By & o (] 8 AUF
MEERESRER, XIAMBEARAFAAAFNZERHS S RERAWERE
A H RN K F 48 53 2 30 il 25 3 a9 M B U0, i BLEE R, IE A
X=(Z) FiR , 40 8l A B s M AR A LI

(2) AR S5 5FHABR R

RBRT KRASESME , X SHRGIUFR—RBR AR A FEH
FL2E5EFBRLAVEN AN EHER. SREAFMBLAREZRKTES5H
FRZBIE X BRI ERRARAE S VE LIRS & WU E R
AMBHE., TIEEERE T XL, AR HEFHREBRA—-EITIE
DABRAR 4 5T SRR BB R Th 22 a3t EBR B EEA MR T E LA
I EE . BB TR & 1E , a5 PR AR B AR AT AR A —
ABEYH . WA HAZRHEURAUTRAMBLAAREHS5ESE
REFEOFXBIRASE, CRIBAFALXRAZRESHESE
2 B R — A AR

BT XMEVERLE, 40 2500 b Bk X R T8, BLA 55k
AR R R AR SR E A AR, BiECEEH, 70 XA
HEEHBN - MEOEEXMNAMSB THRLERASSE ERR
SR PP 22 A TE A BRI R — 28 AUR] . PRI, Stephen Bainbridge #(#% 74t
¥ Bebchuk R T2 AT 3R 18 T X FP AT ABIE 0 B /AH —SiEHE X
FEX MR, EWRISOR, A ERA RSN R EERARERT
B iR FERA,, AN BH IR T X LR EFE AR E, F
RS T AR — S REEME, AW, XERRETEREH
MR IR X — AT RE S ) 55 X AR, B, R AR SR B BT A Ak
KRB EAERBDEM R4 SR, WA, Br R EE s PR
BERERRA, SR AR I IO T EB RS R WE

(259 X THMFHAVNAHFEREG, BA - ARERURBXAHIH, WA, HLH
RUREW - TRRBREABRGEXRZFLN S HIH,
(260] See Bainbridge, Director Primacy, supra note 9, at 1754 - 57.
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EHFEFE(HET—8)

2, LME 5 RS 5| B oK BBl Y BB AR U (R 8k, i 4 Xk 28 o L
WBRBRERARA XM , WA IERRY, BRI FS T, B
SR AR E SRR A, Hesh, Bt ik 3 MUk
RERURBERAMNBAARRHS SEFRAN T XEER, L3
ZHRHUTFRBAFAA AR H S ESES R AN EHE SR, N
EHHAARUBRAHALARBRPS S ERRABEHELRIE,

) B R HLI%E

AR , 457 2Bl BB T AR AT BB BB AT 6, AT 46 46 %
ZHRB I BRI RLIN . AP EERE, AR ZEPEWTE
B ARG . AT BRBHI A E A R RER
MESSAHRE. REJFEFFPBRATEHR S ZHABHRE
W2 El  EESTUEESEEFV SRR EHEEEFF
B0 EREENRE, ~ A RAMEEFRPUNRRMIE . R0, B X
HARMREIEATRN E BREN. R, FEAFABME, IA#
B4 A (S IRES, 4 Al RBIE L B R Rl , XA R HH
B~ A EME S A 0 S B HIALE BB T A (S IR B i AR 3K )
X LFT B S B W LA 5 i T BR A X B B Rl R AL AR P, IR B 2R i
TAELHNEEFEERAEXERE LHEZHEHREN. XE
HRBENEREREFMERAEHERBRBESHRAZFNES
BESS ARG ATIRAORREE . DR, SEPR b, XA B BB BT LUK TR 48 % &
BB R R, RV LASICIY 4 3of 2 e thl B A B 40 98 7 B 1 AN
HUES T 4 %8 S Bk BISRAL RARAURI RO BE 7 , T EL o Bl 55 T 34 N IBAR A
HAARZRHS 5EFRLWET RO LENE,

SK R BREAR B4R Xt 22 e Rl 7R A X — B R A 2 R AR R
AR, HHET,22% RFRHES/R 500 2 B 19% B & 500 5845 7] AR

(261} See 2004 Proxy Report, supra note 83, at 28.

{262) See Allen, supra note 199, at iv.

(263 Seeid. HTHRELAZRAHNETEF SR BAHR, UHRAKRS LA
(1SS) FFHA VR ATX AR EH LK, Seeid. at217.

[264) See id. at iv.

(265) See id. ( General Electric Co. and JPMorgan Chase & Co. ).
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BARERRE

YRR ARRT Sl 20 FH ik, KEAFRE TIHEAERFTHRHR
W, ATTEISS T IR s 2 45 RINRE 1. ATLAE &, HATBHMUF
2T B B hn AT Rl . B, BARTE 2006 £, SEATHE X & Bkl A
F B 80% My X B SR I, W 7E 2007 475547 e Xt 2 B o il 14 23 ]
R 47 % SRR AR X 2 Bkl 7). G5 2R, BLIE B e Xt 25 Bk
2:1 RS SR BRI 20 RERXMEE, JiA SRR AR L
70 I A X A, X B ORE A A SR A A E R IR
A B EBAL, B RT L 55 48 %0t 2 Bk i W

F5h B ERATEEAN SHRM A RN EE L MR BEAEHR
B H B BAL . BHIN BAH X 2 Blopk il 55 L IE 48 Xof 25 Sk ) B4 IX 3 7
THEE-FHET, REREBLSHEBRFENEFT AN Lk, EXH
A, B IE AT B HORB B A RN TIRERSENEFTFE T HIET
B BAEEM B BB AT, B IEREXT ZER G L EH
AR, B s e 2 32 B BT iR “ A (holdover rule) BIALIE
WEX -, — T EFPREE, EBMEN S EEEALL > H
H, MR EF RERBULENSHE BREA B AL, B
EEFN L EE, ERR N ESR . fEE AN e B 67 T8 1k
BRI SR, R IE R AR B, R BEFRAS 2 BOBb B MY B 30K 4%
SRR, HBIR N S — A EFRURES X BN T (defeat) 4857 4
Bl B R

BIRA T — B 3 2 A e R, (B R 2K [ R Ak 1) 55 288 of 2 B o
&Sy & (power) . —2NFE LB BIEHIMMERRERBELHAT
BT B4R R 0 Hofla s B PR ZEOR LSS B 3 A S 7E [ R
BHEI N BHR ,— R 90 H . X—HES ABA BIALE —5, AR, 28

(266) See id. at iii —iv.

[267) See id. atii. Intel Corporation /-7 kB B IE 4.3 £ H A # LR ISS 4 M 5 Hk
HERTEAAEAFBRBNEY,

(268) See id. atiii—iv. [ ,44% WA ¥ /R S00 KA F (S &P 500 companies) 5 38%
By & 1 4% % 500 K 4\ & (Fortune 500 companies) #F5£4T X IE # 7t 4 Bk,

(269) See Del. Code Ann. , tit. 8 § 141(b) (Supp. 2008) ; Model Bus. Corp. Act § 8.05
(e) (2007).

(270) See Allen, supra note 199, at 171 (3§ i General Electric Co. By # BB K)o
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EFERB(ET—8)

A, EEST LA AEZEiES, WE, MEEHME, EELR
AN BREUT . XM BRBREFAN IR EEF AR &
1546 5% Z B HI RCR KFITIF . B ARHE B IE R 246 35 B4, BLAE
BHWLURFRSA/ SHEAEF LT UREEEN - BEEE, X
—FLRRE L B AT B BRI — R ML R, X R
BN TFIE AR X 2 B “ Al R XTI AR P8 7 (little more than
smoke and mirrors) (71

HE b BN EPRMERARTUBRTRAFMALAAEZRSES
HERREAHE BV NREEREZBRN, BAFAHAARAZRES 5
HREVERENRBENTURRBFRELEFELZAFAANLZE
— R,

BRTEHNHR, FEEFRE TR EX BRI FKWEET,
HIRE T HBRRARFEL SRR AR GRS . B, ALK
LT 4% ZHORFIBUE 2B 4 19% WIbRHEE K 500 KA 17% #W
B 500 5B/ AR T 4%t BEHHIBOR L7 X R BOREIE A FIRHE
FETIERERR AN, X Bk E X RBOREHA AR, Hik, B
RTRES B R ERSBE . BHMEHEN ZBR G —F, BRTES
RmE R BRI SRR F Y RBRBORE X2 /A # A
BT TR, TR P9 3 40 0] 2R B AR A B i e B BT i n ) AR
Wik, P3RE AR Y L BIA AR FBUORTE R, BT —HF Tl 68 : 48X 23k il
A BEAE AT T IR R o

4K 28 B2\ B ZE F Y ER A0 I Hh B AR A X BROR AR K B, BOREL
FAAT ESRAETAN, 70 X BRE ETSBATERRERD K

(271 William K. Sjostrom, Jr. & Young Sang Kim, Majority Voting for the Election of
Directors, 40 Conn. L. Rev. 459, 487(2007)

(21) HExZ b Pfizer - FHEHRARNEIN S HH4, See Allen, supra note 199, at ii.

(273 See id. at iii.

(214) Seeid. atii.

(275) Eh, #2006 422 A, HesEBRMARAFANTI% EXARARR., 52 H
W, 82008 S£EMp L, RENRHHAABRBRHVRARA LM S H 54, Seeid.
at ii.

{276} See Model Bus. Corp. Act § 10.20(2007).
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BERENRR

B e of 24 R AR BRI BB 7 , DA T JBE B 5 4 2R SR BT 4 & AR . AT, 34
ZMA L B AE , Bk RA AR BB RS L SRR B g Yy e 3
ZERFHT ZEMECUTFRREPARMERZEERTY. B
B, IRAFRIAN R W § L, A A AT BB M X AR, &
FINRBLX AL 77 R4 £ R 3 4, Martin Lipton X B2 7l & &I,
AFNE 2 E SR AR AL ZHORIBR D FE 2007 £, KAH 50%
o202 B SR RBUE PO X B E , T B St AR Rk,
MR RIE SR AT SR T RahB A XM e 20 Bk E LEAT
RESR X P BUZ B IE T 17 0 (pro — action) R824 EAY , A7 0 B 26 A R
B, XA EBRR A ROHIE BT — Rl 8, B 2 AT LA g e X A i B
i iz (B

3. BBV

— 77, 463 2 BB DL B — R IR A BT A SR AL AR BER BAL
o H—FHE.EQRFILEAR, XE/EAMBAMNALXRAELSS
SEREABEEERI N, FLE, LW BHRE MR RME KT
AEBRTHRAEARARHX—0T BB HEE , AR, e
BERATREAR, B3 ZHRG WL BEEETEMEA. BREH®
RCEESMARMEERRIERE K G R B B TR AR
WRORA MR . fesh, 22 ER B X TR B3 2 B 27
AP RIS 552 0 BE O A R R A, 7E3X O THT, 4 5% 2 30 iy
RELIT 2 TR, b EUE RSELE TS, 2 7 iR # 4t
—BORE R4 0 & Ml i B E RN R EEE A RS, XM ERE

(27} See Del. Code Ann. , tit. 8, § 216( Supp. 2008).

(278) See Lipton, supra note 246.

(2] See 2007 Proxy Report, supra note 49, at 17.

(280 Secid (FEFEAREFFEFHRENALLABB AR NS BN R AL S K%
#),

(8] WRBREAARALAAZHRLILEEFIRAVKRBZBANTEN, B2 HEHH &>
EXBHER, KU, SECRAMNMUFELHR T AT D NREXMH T, See
supra notes 126 —31 and accompanying text. Fi , i HEXR TR . wERRARER B
REABRBLEEESRABY 2RBRL - AENARANFRFEVHEZHRFAN
K,
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EHBER(E+T %)

LR R 33 R IR AR KT 5T 2 (22

BE—AEZBNRE BRAHNAARNZRRSSHERAHERH
T BRI F N EEY, BARAAHARRERS SEERLAHE
BT ZBHEHHFRATTREY, BK B AN S RRBOEM &M R
HCERE, NG REFET SRR, BRI BRI 2 30k
H2 EH, EFEEE TRAMHALAAZERS SESRAHER
W T g3t ZHHE X R, REFAAAZERS SEERAFEA
DA 433 R, MR A RKREZL, WEERBRN— A REEH
R,

(Z)RFRERIE

L. HEEEFR

7£ 2008 4% ,SEC [EZVil 1 T REHF G B FRAR IR M A B E
WA CE—F R, BB EREMRFLBERBLMERE
AL REAEETE X2, ANEHEERETREHBELN®
AT RIBUS A BB AW X —E LA
BEREOEMATRH D HEFX—FE, BRI 2 20 #8 w] LAY
ZHEHESE, LA EBEIEH MBI 5o MR, ERMH T
IARFARE R . R, BB ERMERTRIZ LR ABEREGHER
HHETERHBEHAN 2B XUBEERE, 2 5 TRARIEN

(%) See Sjostrom & Kim, supra note 271, at 487 - 89.

(283) See Allen, supra note 199, at iv( % :92% st E R AHAZ h F L BAEFRT
HE).

(284) See Electronic Shareholder Forums, Exchange Act Release No. 57,172, Investment
Company Act Release No. 28,124, 73 Fed. Reg. 4450(Jan. 25, 2008) [ JL F# %
Electronic Shareholder Forums]. #Z#LJ1 & 2008 42 A 25 B A %, See id.

[285) See 17 C.F.R. § 240.14a-3(a)(2007).

(286) See 17 C.F.R. § 240.14a-1(1); see also Long Island Lighting Co. v. Barbash,
779 F.2d 793, 796(2d Cir. 1985) (# AR Z X F N~ P X BRFER WKL
It R RS MR o

(287) See Electronic Shareholder Forums, supra note 284, at 4453.

(2%8) Seeid. PH M Rule lda -2 ¥ —FAHFHB L, RAAL - RERRARTEERH
BEIFREIREANNRY B 5B FREREIHRK —TER,
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BARRERRE

BARAT B H TR ZBFBUY B SRR )

AL BN AR T 2 2%, £ TRAR ISR LT R
ZERABVTEEAHBRR R, AEZZRPERRETERARSVH AT
60 H ,BFZAPESWFE ST 60 B, HEXZHPERGEABI 2
H 20 e300, HN A O S A e TR RS AT R R Uy vl L
REFEHEA

SEC % T #7#) Rulel7, AR SL 2 Jp ol TR IR B9 AR M TAEAR
. Rulel7 i . EPREBTHRTFRARIZEMARZAS SRR
5 = A BT R B BB AR R BT (22

2. LIS MR AR5 BRI

B HRS SRARBIEN A EEER, FRN A E T BRI,
LH b SEC i TAHBMEAET NN IS M A EREM. —2
WA AR BB IOR M E 4 s R R B T STAE Y 7
A R EEIE T LAE N, SBRAMAHAREZRXEFSSERRAHE
HE, AL AT DAFE S B R 5 0 Rl R A R AC IR 1B . i MLt RE 48
R R A—F A IEIE R E R SRR IR, 5F A& R T XM E
B, XK THAARAANALARZER S SEHRATEENIR T
Byt , RoA R H REEE M A AR . B TRRBIRM AR HEE
225, RRENAFREAFARAMNAAFRERHNS ESEHES
HENAREARBSMBRSWHAS SR, B, BTRERRE
REEGZRAEENE, BRFIAARZRES SEFREL R ENGEM
X — o

FIRE, PR ISIEAT RO R B T WA R H S T A, ]y
RERTRAFALAZR B EEHRELGE. RTESEMBRLS

(29) RHHABIEFIRAETFRAREETHREA R BRAR FRF#4TF#,SEC
W& R XA Rule 14a~8, Seeid. at4452. R , REXFRXAUMALSHFEARX
o — B B F R

(290] See id. at 4453.

(1) See id.

[22) Secid. at 4454,

(293) See id. at 4453 —54.
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EHREFE(E+—%)

EEFHMENS ,RAFAARER S ERHFREMEZTELAERT
—MBRASA A EMEEBBANZR. HIEZT, 280 IR HET
& 2R 1 35 R AR B AR X 20 A BUSR B9 BT 3 0 BT B AR R 3 2 1B SR Y UK
B2 IR EEXFESRAEEHARAFEFF LAEERLSH. [
B FRER IR R R, SR Al SRR B EIEX i, FHi,
REBIRA U —RERETFRAMHAR RN 5HFRAHESN
7 R EGH W

L AR 1 3t W] LA 325 R AR 1) A 38 TR, DA T Ok 2 BB AR AT Ry B R
&, WH, BMERR S SX Mt TR A TR BAESE , AN
RETRAELIERZRHBESFAE MR RESIHNEES . i, Erc
Jackson, Yahoo AR — & MERK , SR T BN =L EFHEL
REBREED, BABRBRAEREN2HERE X—FFHERTH
ST RERFEAROBRENBRREEEARMETHR, Hik, 8
FRAEABIERN BRSPS AR E T ANELT, E®
ATUME AR R B A R RS S, X —HE, B FRARIEA
RT —F AR EHATEEEE VLR

BIROE, HAEREFRARERESEENARMHZR TR,
BHE L EHARENAXHRIETESEE BN, Hib, A6 5BARE®
BEXRABBRTARARSAAEFRABIEULFHABRE., MR
AFARBENREABEA XL BIEENRBRANEBEREAERZRR
HIPLEH B ARSHITS X LR IZERFRAFERRSMNEES . B,
XU BT N R R B EE MBS R E . FL L, M
FHEA OB FRARISIE LA N AR A R AR E 20 R
B L, BABENERS KR L. B, BRXELIZART —
MEBERRE, (AREANCIIERREARSER T @ E BT
dR, X—HLEGEH SXESIEHEREAFALAFARZRE S 5ESH
REHWEASBERE.

[24) See id. at 4451.

(295 2007 Proxy Report, supra note 49, at 11. Jackson S W B HH TR A EFT R %
RENE MM THT AL 10% , EEMA#AET CEO1.075 LETHM, Seeid.

(296) See Electronic Sharcholder Forums, supra note 284, at 4457.

374


http://www.chinalawinfo.com
http://www.pkulaw.cn

BAR R EHEE

AN, BARGIR SRR LB IE A B . R T RRSBP, R
B ENEELBLR TR 2R RER S EE R [/ E LT
W REFRATEIE Iy, WX HHAZ /A T B TFRM, BRI EARFHE
WA HEZT, SREVESSELBRIENBRARETHEX
R SH LR REME, WH, BRGEHLCERRIERBRANAFE
Ie] 8 5 B AR LB i 7 22 R e TR AT A A WA R R B SR
BT Fr S B Bl 5 s A9 ) )

SR TFERASUEENERCFELS TRAREZTERE . UK,
P BRARIIEF I ARBERAR LU T, B NIRRT BRABRAR S A
AEBARTNEELMEES . DB, (IAFE—FTHE, Blx
RIS EHEARERS) B E MR E SRR IS, H,XEie
EARESHI A B R S F18, AUE R TR R M — R 21938
i, W EHEAEMRERBREREATFCHERT HAMN. YR, RAMNAH
AFAELBSEEEREF AR —FMEX S, Bt 7] fExT X Fh
FREREYNAE ., R, SRFBIE L= KB F IR, 2
MELLZ BRI S e A (LI B AR E L), 5L
b, —HAATE LB RARA AR EREE S MEIEAEE N2
BIARTF 86 52 FIXTTE B — D B2 A5 3RO B O 244 [ R o 1 8 A 3R
FER AL LA, AFLE R AR AHITERL, 7E0 T E, RAF AL
ZIEHS EEE R B ELER R T X AR AR o) B 5 48 % A B9 — BE
R 00 TE AR 3 X 7R R S WOR B R BT I, X e T AT 1 A B
RS BIX R EI R

(297) See, e. g., Daniel Adam Bimhak, Online Shareholder Meetings; Corporate Law
Anomalies or the Future of Governance?, 29 Rutgers Computer & Tech. L. J. 423, 445
(2003) ; Elizabeth Boros, Virtual Shareholder Meetings, Duke L. & Tech. Rev. 8, 9
(2004 ) ; see also Securities in the Electronic Age: A Practical Guide to the Law and
Regulation § 8.04(John F. Olson & Carmen J. Lawrence eds. , 3d ed. 2002).

{298) See Birnhak, supra note 297, at 445 46.

(299) See id. at 445.

(300) See W. Trexler Proffitt, Jr. & Andrew Spicer, Shaping the Shareholder Activism
Agenda; Institutional Investors and Global Social Issues, 4 Strategic Org. 165, 173 74
(2006).

(301) See id.
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EHR®EE(E+—%)

3. igHITRHr

BARRIREBUR B R EZ M A RE B h R SEX S5 A fE
BEH, W, THRBFRARETUBRBEAAALAAEZRESS5H
FR 2 B BB AR WER , RARENTT R BRR RSt — &N AL F WK
B (EABATHF B 8T AR P e 2 5 R sl A H A Pk R SR
B

(M) ERSGEEESH

1 AF R EHAIEE)

BABMRENH Y, ZEEFLRESRKETLHIH TREN
FO®) SRR ESREELSREIN—NEFE AP RARIES
GAEEFETEY, ARIBHE, RA 13 EERTERGEES X
BERSHEBRAE-RER D ERESTER, X RAKNME T RARES
EHLEWRE BB AREHRME S . REEFSHERELA
BRI B, R R AR B RBUE AR B LT AR EE, X—H
MEFEZF PR RN TSR T B8 , B B A AR B il 2l
WREPIMNRE R TEFLSBR AKX —RIVR T BARER AN
WA AN S H AR, R BB AR N BIEBUR A AR HIAL. L
b, s A S BORER SEAL I B IEAUR) RA 7EBUR BRI AL 5
Wi oA R ST B, B A BE T BUR A RN B T | 0 WE, XA
BB B HRA T EEAR R T ARG T RE R 19325
MTISEHE AR SO R I, 858 T B LR O o 2R, AR EEIE
TR T RASHE RS KN, R E RS RRE RN
MR ERS

R RE—BEIFIREBRREEE KK, EREGE
SETAEERTESE. B, EERBERBERIHBERT SR

(2 HEELRR,XELEFLFEHIBEAER, TEERADMEMKX, See Bebchuk,
supra note 9, at 853.

(33) Rivka Weill, Declassifying the Classified, 31 Del. J. Corp. L. 891, 895(2006).

(304) See Clark, supra note 11, at 95.
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BHFEREHEK

R ,00) 3 B X SR RIFLMERE B R B A 2000 LR, X
HRRTVHEEHT 50% UL BAEM R L XILFEF, FRE
BRHEFSNRARERRD TIREXTSHARRHHE A
EMITREBH I RERTEE S

ERERTEEF M SRS, R L MR
. B, R E, KEFEF ST 20 TRAEX - TR ER
Ko FE b, Bebchuk HEZHI— BT R B 2004 £k, M1 2/3 B9
ZORERREERESNRAREE B RSB, EIH 8 L L0
R LR, IERREEWERZFRGRBERAR IR EH
LR 2 SCHIAR BE e 26 i BE O R, 7RI 3%, AR R AW T AR
EREA R ERER,

MEZ T, AFRECEF BRI RLX —FR, FELE,H 2006
B, REPHREL R 500 FEHA A NES T 2B HTFEER2ELD
H—EELTR LA LGS MRFEBERER S R, 543 25
PHE SR, RRZAEE LB H R RS HARE T MR
Bk,

2. BT EBRISEE R SRR

YR VEERBEFERNEBALNTR B, BRI AKX
T RAE R R AR AR B E W F B HX B KT 40% B 2L B 2k 4R
EITRBEER LY RN ERXEERESNS RN FATHEE

[305) See Bebchuk, supra note 9, at 852.

(306)  See id.

(307 See id.

(308) XA, KB EHE T H BRI EAE 2005 £ % 60.5% ,2006 £ 4 66.8% ,2007
4 % 63.9% , 2007 Proxy Report, supra note 49, at 6.

(309} See 2006 Proxy Report, supranote 48, at3 —4. %2005 £ L 3 & RIXWER £ E
FLHREAFR 4B —HARZ AN SR AFEE N84 #, 1d. at3 chart 1.

(310) Behchuk, supra note 9, at 854 (BF % 7 M 1997 4 £ 2003 43X — B W HH) o

(311) See id. at 854 - 55.

{312} See 2007 Proxy Report, supra note 49, at 23. k %4 60% i S&P /8] # % 4 52474
B, 1d

(313) See id.

(314) See id.
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EHEE(E+—8)

MR . RA 41% KPRAFM 2% K/NEIA R ERR T EEF
£ U X RRE , KBA R RA HTEE LS, F LT RE2 55 R #
LT

SR, B EE BRI S A O T B SE , AT B NG TR A
AAEELESEHFRAGE., ERTEEFLARBL T RARER
EHEHLHNES . BRI KEFSHRAEMBREL L2 FH
BEN ERAERE S A R RERAREEEWER S + KB L R EH
B, Bt e X S22 S, 38 T AR BRI, R, EHEAER
BARBBRANERSR AR . EXTH,ERIREELBEHTE
IR ZRRESN A AR WH, BNERILEZRIIFAT
RREBARREFEEIRA , MATERAHNALARAZR NS 5EHE
AR, Bl T EMBERANHZENE, KR RXESLTEER
—AEEZHLEHHRES BIHARREERERFBBRAENHARELSH
SHEHRANT.

(H)“BK,X IR —FEEFLL "

BRI ISR G — R R BIR AR R AUHIL R A 7 BRI , X 2B gk
BawIss T B s R S R BE S, I TR R 5 3 T AR
FMRARIZRLSEERRATE,

4R, Bebchuk 5HAA NNy, A0 BEAR AL B9 £ B4k 2 — B2
RERSEIER M A 55 P FEX 7 8, X 4038 i R BRI ) = B H B
AREER ERmE—RET AENEENERET, MR, EMNEK
ETEAMRRA S EHARKNE, METEHARGATIERT
B

BX— R ERRE, AMTTTRAS, MR ENARTREZ BT
BT FIPLRERRE RSN . B, BT ZRICHHMA BEH R E KR
AL, 0 BRORBI T RER BLIK, RARE A ESENARETEAN
PARMAEIRE X RELHRREURREMNWARE. R, E

(315 Id.
(3160 Bebchuk, supra note 9, at 878.
(317 See id.
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BERREHEKE

ZMEEER ML T, BT ML A MBRSBANER, XEHH+
BEfT— R R SR B SR AR A7

— R0 i 1% R SR R B, — S LRI B 5K B AR T MR iAo
BEBRBLSHARKTR, RERRHEESTER, BRRSEERE
RIER R RBERTTARE L8 Al LU, X R R T LUES T X —
HL MEEXREN SHRAMTEERTLTE,RAMBELT KT,
B, EJLFELSL T, B AR R BB R 2 4 R, B HA R A
BTERARER, XSt PRARARTHEEETS, TR BiR, )
Sh X RFENIEBRERAAKRRRRANYBEF LARS ERARMHE
P, — BB AL B AT LR e R

T — 2 B VA A BT FE AL SR B o] BT X Fp 5k 3R i PRk . Rk,
REALHEES BRABRAEETH, AARRAETRFAER, BRES
BREEBARBESKRAKR . XEHERRETUSBRENEEA
R LB REARTT O, B AT TR B MRS R B b, — TN
REFFEE LR ZERFHTIR R, X RRR AT — 2
Bl AL, BREXFFATEEEBM XML BRABESERAR
1] BTk R AESG I , fEUR 3F 218 2 33 Ao i B o 15 T IR R S AR U 2R 1 A
AFRERRAPSHEFREARX— AT RE R T HAAYLH 8L

SR, PR TR AU ) B iAo Bl 6 TR e D — B3, X —
RAFHHER . T L, Bebchuk £ i E R F AL A, il F A AR L8
BARBFEL LN ABRFA RS, A R h X & KL
IR fEXBAETE b, Bebchuk $5 i}, B EEF MR I RFEAT
5, B O R R e R B LASE W AT R . 7E3X 5 TH , Bebehuk X F
TRIH e A # X A AT A B R AR , AR BB AR A BB h IR R i 28 Rl e

(318) 2007 Proxy Report, supra note 49, at 3.

(319) See Diane Del Guerico, Laura Seery & Tracie Woidtke, Do Boards Pay Attention When
Institutional Investors “ Just Vote No”7, 90 J. Fin. Econ. 84 (2008 ); Partnoy &
Thomas, supra note 71, at 10.

(3200 See Bebchuk, supra note 9, at 878.
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(322) See supra note 135 and accompanying text.
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