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s M E K FHRF R G A Y 8| ##% Michael M. Fleishman, 3F % & % Benjamin
Edwards, Lisa Fairfax , Adam Feibelman, Jill Fisch, Matteo Gatti, George Geis, George

Georgiev, Claire Hill, Luke Norris, Nadav Orian Peer, Elizabeth Pollman, Usha
Rodrigues, Hillary Sale ,Randall Thomas, Robert Thompson #% i % B #h & 8y I, #2 DA
FHEKFHTH TS0 rH % 5 %, the Third Annual Tulane Corporate and
Securities Roundtable, the Richmond Junior Faculty Forum,the National Business Law
Scholars Conference,the Vanderbilt Law and Business Workshop, the Seventh Annual
Corporate and Securities Litigation Workshop , the Minnesota Faculty Works in Progress
Workshop, and the Berkeley Law, Economics and Business Workshop, and the UC
Hastings Workshop in Law , Business & Economics, X % B fi .
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(1) Louis D. Brandeis, Other People’s Money and How the Bankers Use It 92 (1914 ).
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K
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(2] See Claire A. Hill, Marshalling Reputation to Minimize Problematic Business Conduct ,99
B. U.L.REV.1193,1208 (2019).
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H R HLA ISR 58 5 2% 51 23 (SEC) o B v ] SRl A~ JF &
FTIES S B2 B A, SEC AR BER IR A2 55 FA 55 R 00 B9 PEAR BE T, I
S ST SC AN A R — R B R S I R s . AL
F FEAAS T R D1 A A A DX 01 55, A ARSI 2R 15 B 4 B
AR I [ 2255 6 B FLS G B o SR, UEJ5 A5 5 3 5 OF A 5 3 B 0
BEASAE D AT W ALE TR, Y B E AN B E 5 R
FRIE, A A PSR B . P, £ 5G], 2wl o ) R Ik T2
UElEHE

TEANAR SR 2 B Y, 58 [ 3 iy 3 ik (9 17 S 30 i 2R SE e 5 22
FERGEIR AR R M RR IR L, = — R S Z USSR . ToiE e A
AR, B R AE 20 Al 70 ARAR, Sk T SO o RO AR A 2

(3) EXRHEHREBRT A M, See Darren Bernard et al. , Size Management by
European Private Firms to Minimize Proprietary Costs of Disclosure, 66 J. ACCT. &
ECON. 94,96 - 98 (2018). 4k, A 2 E Rk £ A & A JF 44 FL F 3%, Alister
Doyle & Alistair Scrutton, Privacy, What Privacy? Many Nordic Tax Records Are a
Phone Call Away ,REUTERS ( Apr. 12,2016 ) , https://www. reuters. com/ article/us —
panama - tax — nordics — idUSKCNOX91QE [ https://perma. cc/M6SN - 6QWW ] ;
Jeffrey L. Hoopes et al. , Public Tax — Return Disclosure ( Nat'l Bureau of Econ.
Research, Working Paper No. 24318, 2018 ), https://www. nber. org/papers/w24318
[ https ://perma. cc/VP9Y — G5P5 ].

(4] Directive 2014/95/EU, of the European Parliament and of the Council of 22 October
2014 Amending Directive 2013/34/EU as Regards Disclosure of Non - financial and
Diversity Information by Certain Large Undertakings and Groups [ hereinafter Directive
2014] RERAEAERHAALNABEA XL BE L H ML L@, See The
Companies ( Miscellaneous Reporting) Regulations 2018, SI 2018/860 ( UK) ; see also
Paul Hodgson, FRC Issues Corporate Governance Principles for Private Companies,
COMPLIANCE WEEK ( Dec. 12,2018 ), https://www. complianceweek. com/frc —
issues — corporate — governance — principles — for — private — companies/24962. article
[ https://perma. cc/83VE - D45U].
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(5] See Jennifer S. Fan, Regulating Unicorns : Disclosure in the New Private Economy ,57 B.
C.L. REV. 583, 609 (2016); Cynthia A. Williams, The Securities and Exchange
Commission and Corporate Social Transparency, 112 HARV. L. REV. 1197, 1289
(1999).

(6] See George Georgiev, Too Big to Disclose: Firm Size and Materiality Blindspots in
Securities Regulation ,64 UCLA L. REV. 602,663 (2017 ) ; Donald C. Langevoort &
Robert B. Thompson, “ Publicness” in Contemporary Securities Regulation After the
JOBS Act,101 GEO. L.J.337,375 (2013).
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(7] See Lawrence Mitchell, Corporate Irresponsibility: America’s Newest Export 49 — 65
(2003) (225 Rk A HEAAE").

(8) See William W. Bratton & Michael L. Wachter, Shareholder Primacy’s Corporatist
Origins,34 J. CORP. L.99,143 (2008).
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Oy 5 T IR 41 () P 38 < e 2 T A 0 AR S0 L 28 4 I B
A PRI 2 AR T AR B, LA 2 0D X8 30 85 A 4 8
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TEBATHIEET , 28 RIAS B 7R 208 b 007§ 20 AR M) 4 B9 1 S 3L
55 100 BB — U R TR 2R N R U E S B L fE X
SO ARDAFEIAT, LR T BN A A 817 b L B 4% A
2MEF 2D MR, 2 ) DR SR B L IE IR g i A R R BIL R .
ARG HE S —— X SRV AT ] 22 S IR S 4 3 SR 2 1 A ——
BEAh, 23 B 22 PR HH O 58 B A AL ATT A A 45 5 AR P — B 13 A
R 3R ok BE R AE S 4 B 2 41 116 55 A7 7 B 9D L DA i DR IR el 1 i 4
GEH IR, MR 5 20 WA I AR A A AT (A A £ (14)

SR, A BRE W BA B SRR R BRI A S L. BRIE L | S Bk |
T Rk SOEIRIE 57 Bk S5 AR 0 4 B 5 18 2 Wl 3 3 x4
FE BRI o ok e R T Al 2 B AL T B G MU SE B LA B (1)
I AR M) i )Rl ML A 75 T A o A P o TR DL A R, X wD AR

(9] See Henry Hansmann & Reinier Kraakman, The End of History for Corporate Law,89
GEO. L. J. 439,441 (2001).

(10) ZFEZFEXXFWHAETAFE TR, EXFEFRALBLREE, FHEH L8
KB FEF| 2, 1d. ,at 443,

(11) Id. ,at 447.

(12) See David G. Yosifon, The Law of Corporate Purpose,10 Berkeley Bus. L. J. 181,223
(2013).

(13) See Jeffrey N. Gordon, The Rise of Independent Directors in the United States,1950 —
2005 ; Of Shareholder Value and Stock Market Prices,59 STAN. L. REV. 1465,1530 -31
(2007).

(14) See generally Leo E. Strine,Jr. , Corporate Power Is Corporate Purpose I Evidence from
My Hometown 33 Oxford Rev. Econ. Pol’y 176 (2017). (A B HRF, REWE W
AHET EEFREMNTNA G E T HBHERNA G2 L)

(15) See,e. g. ,Former CEO of Volkswagen AG Charged with Conspiracy and Wire Fraud in
Diesel Emissions Scandal,U. S. DEP’ T. OF JUST. ( May 3, 2018 ), https://www.
justice. gov/opa/pr/former — ceo — volkswagen — ag — charged — conspiracy — and —
wire — fraud — diesel — emissions — scandal [ https://perma. cc/587X — HSNS ].

177



HE 3 8580 (58 = T U %)

YTt b 13,1160 %ok 2 ) 30 2 7 A g PR, BT e ¢ D 2D PR AR U R
DR P L 2 A Rl 5 DT IR R MR ) M) i e A O SR R AT
R e i A — T80

UEAE A, NATT X 33 A ol A BN 3, B4R IR R R LU
BIR ] PR 24 WA by 7 2R B R A R kR U170 s Al 2255 B 20 W) AT RE 2 L
A AT B — BOR 9 P 5 2 W) B4 52 A P AT R 2 (8 M B A B ) 5 DR
GUHAT 5 0 ARG U] AT RE 23 M 55 I o W R BOR B . Iz i
RPN NN VEIE e APt e ST I SRS E eSS <2 ik cail)
A FEIH SRS ARG, P FATTAS AT RE 1915 W KL 4% A i e X
(28 FIAS AT, AN 6 0 FE St b A AR 8 1o IR AnFRATTI B A
SRNAEBEAT 4 J7 5 I e otk i PR ML O RE O0 T, A 2 B Sp At 2 WS —
B TR RE A BN W R AN 52 E Ak FE AR SR A B0 T, o 2 I p 18
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(16) See,e. g. , Wal — Mart Pleads Guilty to Federal Environmental Crimes, Admits Civil
Violations and Will Pay More Than $81 Million,U. S. DEP’ T. OF JUST. ( Sept. 15,
2014 ) , https://www. justice. gov/opa/pr/wal — mart — pleads - guilty — federal —
environmental — crimes — admits — civil - violations — and — will — pay — more [ https://
perma. cc/EG9X - QI3R].

(17) See,e. g., Kent Greenfield, The Failure of Corporate Law 16 — 21 (2006 ) ; David
Yosifon, Corporate Friction 31 —34 (2018).

(18) See Einer Elhauge, Sacrificing Corporate Profits in the Public Interest,80 N. Y. U. L.
REV. 733,748 - 53 (2005) ; Claire A. Hill, Repugnant Business Models : Preliminary
Thoughts on a Research and Policy Agenda,74 WASH. & LEE L. REV. 973, 988
(2017).

(19) See Larry E. Ribstein, Accountability and Responsibility in Corporate Governance, 81
Notre Dame L. Rev. 1431,1433 (2006).
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BIRBN AT A (23 37 B 8 7 o A o S S A A IR S B R
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(20) See Craig Deegan, Introduction: The Legitimising Effect of Social and Environmental
Disclosure—A Theoretical Foundation, 15 Acct. auditing & accountability J. 282
(2002) ;Hillary A. Sale, The Corporate Purpose of Social License ( June 20,2019 )
(unpublished article) ,https ://ssrn. com/abstract =3403706 [ https://perma. cc/6H2W —
33K5] [ hereinafter Social License |.

(21) See Hill, supra note 2,at 1208.

(22) See Cf. Jill E. Fisch, Measuring Efficiency in Corporate Law: The Role of Shareholder
Primacy,31 J. CORP. L. 637,645 (2006) (43t 7 2 5] A i A0 4L & A 3 5 24 45 ] 49 AL
B).

(23] See Roy Shapira & Luigi Zingales, Is Pollution Value Maximizing? The DuPont Case
(Nat’l Bureau of Econ. Research, Working Paper No. 23866, 2017 ), https://www.
nber. org/papers/w23866 [ https://perma. cc/KK3Y —6DD2 ].

(24]) See Sale,supra note 20,at 40 —41.

(25) See,e.g.,15 U.S.C. §1601(a) - (b) (2018) ;Pub. L. No. 101 - 535,104 Stat. 2353
(2016) ;21 C.F.R. pt. 801 (2019) ;see also Omri Ben — Shahar & Carl E. Schneider,
The Failure of Mandated Disclosure 159 U. PA. L. REV. 647,653 —62 (2011).
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(26] See29 C.F.R. §1910.1200 (2019).

(27) 1d. §1602.7.

(28] See,e. g.,Jamillah Williams, Diversity as a Trade Secret,107 GEO. L. J. 1684, 1688
(2019). See generally David Pozen, Freedom of Information Beyond the Freedom of
Information Act,165 U. PA. L. REV. 1097 (2017) (#53X 7 FOIA th 2 7 [£ 75 ).

(29) See,e.g. ,SEC v. Ralston Purina,346 U.S.119 (1953).

(30) Seel5U.S.C. § § 77e, § 780 (2018);17 C.F.R. § 240.15d -13 (2019).

(31) See 17 C.F.R. § 249.308 (2019).

(32) 1Id. § § 240.14a-6,240.14a-101.

(33) See Marc D. Jaffe et al. , Spotify Case Study : Structuring and Executing a Direct Listing ,
Harv. L. Sch. Forum on Corp. Governance & Fin. Reg. (July 5,2018) , https://corpgov.
law. harvard. edu/2018/07/05/spotify — case — study — structuring — and - executing —
a — direct — listingv [ https://perma. cc/85Z2 - BVAC].
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(34) Seel5U.S.C. § § 781,78m (2018) ;17 C.F.R. § 240.13a-13 (2019).

(35) See 15 U.S.C. § § 781,78m;17 C.F.R. § 240.13a-13.

(36) See 17 C.F.R. § 240.12h -3 (2019).

(37) 1d. §210.3 -02.

(38) Id. § §229.301 -.302.

(39] Id. §210.3 -01.

(40) Id. §229.303.

(41) 1d. §229.402.

(42)  See generallly id. pt. 229 (# € 7 7 & # IF 5L T ok A TP 3 5 09 A 5] b 5% 69 A6 07
).

(43) See Usha Rodrigues, Dictation and Delegation in Securities Regulation 92 IND. L. J.
435,456 (2017).

(44) See U. S. SEC. & EXCH. COMM’ N, What We Do, http://www. sec. gov/about/
whatwedo. shtml [ https://perma. cc/SRIB - U3M5 |. [ 2 #l & , % SEC % 5 # U] #
R, U BRI MR UR AT R E S RHRE REMRRLR
National Securities Market Improvement Act of 1996, Pub. L. No. 104 - 290, § 106
(b),110 Stat. 3416,3424 (1996).
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(45) See Steve Thel, The Original Conception of Section 10 (b) of the Securities Exchange
Act,42 STAN. L. REV. 385,389 -92 (1990).
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AR R RENANANFAXCRAF G NBEE R ERIATE UL
WEPATEFK— T — KRB WE B0 BES &R AN RN, RE
B EH L AN S XU FH B " Andrew Ross Sorkin, Away C. E. O. is Back, Just
Weeks After Stepping Down,N. Y. TIMES (Jan. 13,2020 ), https://www. nytimes.
com/2020/01/13/business/steph — korey — away. html [ https://perma. cc/CF3Y -
SB3Y].

(133) Jones,supra note 60, at 179 — 82; Nathaniel Popper & Katie Benner, “Ir Was a Frat
House” :Inside the Sex Scandal That Toppled SoFi’s C. E. O. ,N. Y. TIMES (Sept. 12,
2017) ,https://www. nytimes. com/2017/09/12/technology/sofi — chief — executive —
toxic — workplace. html [ https://perma. cc/7B4K - 43CK | ; Dana Schuster, Ousted
WeWork CEO Adam Neumann is a “ Phony” Who “ Thinks He Is a Jesus Figure” .
Insiders ,N. Y. POST ( Sept. 28,2019 ), https://nypost. com/2019/09/28/ousted —
wework — ceo — adam — neumann - is — a — phony — who — thinks — he — is — a — jesus —
figure — insiders/amp [ https://perma. cc/AFN5 - RCWR ] ; Rolfe Winkler, Zenefits
Once Told Employees: No Sex in Stairwells, WALL ST. J. ( Feb. 22,2016 ), https://
www. wsj. com/ articles/zenefits — once — told — employees — no — sex — in — stairwells —
1456183097 [ https://perma. cc/UJAT —RA4V].
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(134) See,e. g. ,Bethany McLean, How Wells Fargo’s Cutthroat Corporate Culture Allegedly
Drove Bankers to Fraud, VANITY FAIR ( May 31,2017 ), https://www. vanityfair.
com/news/2017/05/wells — fargo — corporate — culture — fraud [ https://perma. cc/
2MGP - QTXS .

(135)  Jones, supra note 60, at 178 ; Elizabeth Pollman , Startup Governance, 168 U. PA. L. REV.
155,202 -05 (2019) (KA1 A, A4l A8 4, KK EAELANEL BN, HTRL
BKTHRZATRENEEATH) o KBUR, AMT—EAN AR /AW EF A
AHERAN LT AR FEERNEERNG, B2 REREX NG ZEWFER
JEBAK, H K I F 44T A, See Stephen J. Choi, Gatekeepers and the Internet
Rethinking the Regulation of Small Business Capital Formation,2 J. Small & Emerging
Bus. L.27,29 (1998) ;Stephen J. Choi, Company Registration ; Toward a Status — Based
Antifraud Regime ,64 U. CHL. L. REV. 567,581 —82 (1997).

(136) ALY RAITNTTRATHE S RN, EXHEAT, BEARRNE T 00 FHEFIE
# 4 4 # 5k , Robert P. Bartlett, [l , Going Private But Staying Public : Reexamining the
Effect of Sarbanes — Oxley on Firms’ Going — Private Decisions,76 U. CHI. L. REV.7,
9 (2009). $X T , 1 I F 9E & % 40}, see Fontenay ,supra note 119 ,at 463, A, £ 2 7 4
KO AFERMAE K, IR BRIFES ZAG TR ARG B LT FELME S, See
Robert Prilmeier & René M. Stulz, Securities Laws and the Choice Between Loans and
Bonds for Highly Levered Firms (Fisher Coll. of Bus. Working Paper No. 2019 - 03 -
01,2019) ,https://ssm. com/abstract =3314270 [ https://perma. cc/D6XK — Q2KD].

(137)  See generally Chris Flood, Behold the Giants, the Vast New Buyout Funds of Private
Equity ,Fin. Times ( Feb. 17,2019) , https://www. ft. com/content/11257444 — b17f —
39d6 — b006 — c4e774aa3c0c [ https://perma. cc/ESP2 —93NU | ; Robin Wigglesworth,
Private Versus Public Markets Is the Battle to Watch, Fin. Times( Feb. 8,2019) , https://
www. ft. com/content/7celee52 — 2b0e — 11e9 — 88a4 — ¢32129756dd8 [ https://perma.
cc/3BG8 -MX4U .
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(138) Fontenay,supra note 119 ,at 467 —68. 24 1 F AKX AW AR, B L FFHHEHR
il g AR AR o R R LB R I 3k, See 15 U.S.C. § § 80a-3(c)(7),80a-2
(a)(51) (2018).

(139) A 2015 4 5] 2018 £ 37 9 AN H , % EAvdn & KA 279 K L7 4 5] HAL 5 RO 310k
14, See Kevin Dowd, Take — Private Buyouts on Pace for Decade Low in 2018,
PITCHBOOK ( Sept. 12,2018 ) , https://pitchbook. com/news/ articles/take — private —
buyouts — on — pace — for — decade — low — in — 2018 [ https;//perma. cc/5A6P —
EJBR]. B AR & ok oy &, R & 2018 4 LW vk 0/ Tl b, B X & — 2 & L )3
EHFEFTAREEN TR, TRANERED T, R THERLTLFERES,
See id. , R 5T XA 0915 BT BB 4 R & B 3R IROICIE 2, see Adam Lewis, The US
PE Industry in 11 Charts, PITCHBOOK ( July 30,2018 ), https://pitchbook. com/
news/articles/the — us — pe — industry — in — 11 — charts [ https://perma. cc/68X6 -
PRC2 ] , {8 & 1 o B A AF 668 % o

(140) See Lewis,supra note 139 (% &8k, A F RAXA B Mkt % 3B i o & 4 3 i AL 3
AN B T AR B AT RAT RSB HH).

(141) Fan,supra note 6,at 599 —602.

(142) Jones,supra note 60 ,at 179 —80.

(143) Hillary A. Sale,Public Governance,81 GEO. WASH. L. REV. 1012,1017 —32 (2013)

[ hereinafter Public Governance | .
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(144) [ #7E(143),at 1013.

(145) Sale,New Public,supra note 59 ,at 138.

(146) See infra Section [I[. A; see also Adolf A. Berle & Gardiner C. Means, The Modern
Corporation & Private Property 5 -7 (1932).

(147) XAk - {8 A (Adolf Berle) & iR %] #) — &, See Bratton & Wachter, supra note
8,at 148.

(148)  Fan,supra note 6,at 609 ;see also Jones,supra note 60 ,at 179.

(149) Fan,supra note 6,at 585,591 — 602 ;see also Jones,supra note 60 ,at 179 —82.
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(150) Fan,supra note 6 ,at 608 — 11,637. [& £ #, Robert M. Ackman #1 Lance Cole A % , /A
] BLAZ A RAR LA B B R (R TR AR X)) A 4, ERE T — MR £,
BPE R N B B M R B E B % Ll See Making Corporate Law More
Communitarian ,81 BROOK. L. REV. 895,998 - 1002, 1008 (2016 ) ; see also Andy
Green, Making Capital Markets Work for Workers, Investors, and the Public: ESG
Disclosure and Corporate Long — Termism,69 CASE W. RES. L. REV. 909,920 - 21
(2019) (FEVUIEH %k L ERAANE AIFH T A KA LFHNE R, B BHUH
FHHFQWHERN).

(151) Langevoort & Thompson,supra note 5,at 342 ;see also Onnig H. Dombalagian, Principles
for Publicness 67 FLA. L. REV. 649,706 —-08 (2015) (Z L 4 4 N7 % Ik Z 46 % oy
NE RS L ). But see id. ,at 682 &n. 157 (T4t SEC = & b4 & ik &
FRME HFHH - BRARZTATRSTTELATAAA-BHANR L RE),
BEMK, WAL R T AETARERFEHE U ARLE TN &K,
See,e. g. , Michael D. Guttentag, Patching a Hole in the JOBS Act: How and Why to
Rewrite the Rules That Require Firms to Make Periodic Disclosures ,88 IND. L. J. 151,
194 -95 (2013).

(152) Langevoort & Thompson,supra note 5,at 342.

(153) Dombalagian,supra note 151 ,at 706 — 08 ; Langevoort & Thompson, supra note 5, at 375.

(154) Fan,supra note 6,at 585,599 —602.
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(155) Sale,Public Governance,supra note 143 ,at 1013 ; Sale, Social License, supra note 20, at
24, BEWE SO AR B WM IR € F N T EHH - B 74 (James Hurst) 8y 38 5
A AN R R TR S SRS R R AR R T HFE
G BB R E Sy W AR T B Ok R M B SR B AT 3B — E AR
FELATIE CATR & L8 A A K E M X 4, " James Willard Hurst, The Legitimacy
of The Business Corporation in The Law of The United States 1780 — 1970,41 - 42
(1970).

(156) Fontenay,supra note 119 ,at 449 - 51.

(157) Fan,supra note 6,at 603 — 04 ; Abraham J. B. Cable, Fool’s Gold , Equity Compensation &
The Mature Startup,11 VA. L. & BUS.REV.615 (2017).

(158) Lionel Barber, Too Big to Fail: FT Editor Lionel Barber on the Future of Financial
Journalism ,FIN. TIMES (Nov. 23,2018) , https://www. ft. com/content/d2a3e50e —
ef07 — 11e8 —89¢8 - d36339d835¢0 [ https://perma. cc/XS3B - JTF3 ].
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(159) TSC Indus. ,Inc. v. Northway,Inc. ,426 U. S. 438,439 (1976 ) ;Basic Inc. v. Levinson,
485 U.S.224 (1988). T E M #ik HIE# & S F | L " 57, Report of The
Advisory Committee on Corporate Disclosure to The Securities And Exchange
Commission (1977).

(160) Mary Jo White, Chairwoman, U. S. Sec. & Exch. Comm’n, Keynote Address at the
International Corporate Governance Network Annual Conference: Focusing the Lens of
Disclosure to Set the Path Forward on Board Diversity , Non - GAAP, and Sustainability
(June 27,2016) ; see also Guidance Regarding Disclosure Related to Climate Change,
Release Nos. 33 -9106;34 - 61469 (Feb.8,2010) (/A F i “ % & E 5 B, % i F A
TTRERAMESRA HAMFFRER BSRARMFEERRNITERRE
B7).

(161) See,e. g., Daniel C. Esty & Quentin Karpilow, Harnessing Investor Interest in
Sustainability ,36 YALE J. ON REG. 625 (2019);Jill E. Fisch, Making Sustainability
Disclosure Sustainable ,107 GEO. L. J. 923 (2019) ; Virginia Harper Ho, Nonfinancial
Risk Disclosure and the Costs of Private Ordering ,55 AM. BUS. L. J. 407 (2018). s}
I 4 1B 49 ESG 4% 7 1 1t 3 % ( The ESG Disclosure Simplification Act) ¥ % sk SEC #
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(162) See Barnali Choudhury, Serving Two Masters: Incorporating Social Responsibility into
the Corporate Paradigm,11 U. PA. J. BUS. L. 631,652 (2009 ) ; Virginia Harper Ho,
Risk — Related Activism; The Business Case for Monitoring Nonfinancial Risk,41 J.
CORP. L. 647,670 (2016) ;see also U. S. SENTENCING GUIDELINES MANUAL §
8C2.5 (U.S. Sentencing Comm’ n 2018) ( BAAT 4 & & i 19 ¥ 5 2 ok i & 41 40 oy |
¥ % 1£);U.S. Attorneys’ Manual 9 —28.300 (same).

(163) See Max M. Schanzenbach & Robert H. Sitkoff, Reconciling Fiduciary Duty and Social
Conscience : The Law and Economics of ESG Investing by a Trustee , 72 STAN. L. REV.
381,435 (2020).

(164) See e. g. ,Laura E. Deeks, Discourse and Duty; University Endowments ,Fiduciary Law,
and the Cultural Politics of Fossil Fuel Divestment, 47 ENVTL. L. 335, 346 - 49
(2017) ;Green, supra note 150, at 911; Ho, supra note 161, at 439 (2018 ) ; Matthew
Welch,The Year That Capital Markets Finally Woke Up to Climate Risk, ETHICAL
CORP. (Dec. 18,2018 ), http://ethicalcorp. com/year — capital — markets — finally —
woke - climate - risk [ https://perma. cc/YBS2 - MC8E].
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(166) See Christopher Geczy et al., Institutional Investing When Shareholders are Not
Supreme ,5 HARV. BUS. L. REV. 73,87 (2015) ;Joshua D. Margolis et al. ,Does It Pay
to Be Good...And Does It Matter? (Mar. 1,2009) (unpublished article) , https://ssrn.
com/abstract = 1866371 [ https://perma. cc/5T7IB -5R4Y ] ( K T “ %t 35 £ W
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(167

(168)

See Edward N. W. Aw et al. ,A Morality Tale of ESG: Assessing Socially Responsible
Investing ,19 J. WEALTH MGMT. 14 (2017 ) ;Bonnie Buchanan et al. , Corporate social
responsibility , firm value , and influential institutional ownership,52 J. CORP. FIN. 73,
74 -75 (2018) ;Heather R. Dixon — Fowler et al. ,Beyond “ Does it Pay to be Green?”
A Meta — Analysis of Moderators of the CEP — CFP Relationship ,112 J. BUS. ETHICS
353 (2013) ;Chitru S. Fernando et al. , Corporate Environmental Policy and Shareholder
Value ; Following the Smart Money,52 J. FIN. Quant. Analysis 2023 (2017 ) ; Timothy
D. Hubbard, The Role of the Chief Executive Officer in Environmental Decisions, 30
Fordham Envtl. L. Rev. 13,16 — 18 (2018) ; Henri Servaes & Ane Tamayo, The Impact
of Corporate Social Responsibility on Firm Value : The Role of Customer Awareness ,59
MGMT. SCI. 1045 (2013). ¥ 4~ 19 B0 £ F % LL#F % ESG #f /A 8 45 3 th % o ; % A
EATEEWNE, A1 i T ANFEFEH -2 FAERNAT &, See Buchanan et al. ,
supra note 167, at 74 ; Joshua D. Margolis & James P. Walsh, Misery Loves Company :
Rethinking Social Initiatives by Business ,48 ADMIN. SCI. Q. 268,274 (2003). . 4h, 4R
EH R E T, WA th 4 R £ 3R K, Gerlinde Berger — Walliser & Inara Scott,
Redefining Corporate Responsibility in an Era of Globalization and Regulatory
Hardening ,55 AM. BUS. L. J. 167,172 (2018) ;Marc Orlitzky at al. , Corporate Social
and Financial Performance; A Meta — analysis, 24 ORG. STUDIES 403 (2003 ).
Compare,e. g. ,Buchanan et al. ,supra note 167, at 74, with Karl V. Lins et al. , Social
Capital, Trust, and Firm Performance: The Value of Corporate Social Responsibility
During the Financial Crisis,72 J. FIN. 1785 (2017).

See Peter J. Henning, Do Companies Fear the Law? The Signs Say No,N. Y. TIMES
(May 15,2019), https://www. nytimes. com/2019/05/15/business/ dealbook/ corporate —
misconduct — wells — fargo — goldman — sachs. html [ https://perma. cc/G2NC - BQYB |.
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(169) See Materiality Map, Sustainability Accounting Standards bd. , https://materiality. sasb.
org;see also Virginia Harper Ho & Stephen Kim Park, ESG Disclosure in Comparative
Perspective ; Optimizing Private Ordering in Public Reporting,41 U. PA. J. INT’ L L.
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Scores to Show Impact of ESG on Credit (Jan. 7,2019) , https://www. fitchratings.
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(May 16,2019 ) , https://www. reinsurancene. ws/majority — of - u — s — non - life —
re — insurers — esg — risk — level — unlikely — to — influence - rating — fitch [ https://
perma. cc/AWS5A -D5GX]. — A 5 B A FE X LT L& @ #1 % &, Brad
Plumer, Companies See Climate Change Hitting Their Bottom Lines in the Next 5 Years,
N. Y. TIMES ( June 4, 2019 ), https://www. nytimes. com/2019/06/04/climate/
companies — climate — change - financial — impact. html [ https://perma. cc/26D6 —
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(170) See Buchanan et al. ,supra note 167, at 73 — 74 ; Barnali Choudhury, Social Disclosure,
13 BERKELEY BUS. L. J. 183,210 (2016) ; Esty & Karpilow, supra note 161 ,at 646;
Roberto Garcia — Castro et al. , Does Social Performance Really Lead to Financial
Performance? Accounting for Endogeneity,92 J. BUS. ETHICS 107 (2010) ; Alberta Di
Giuli & Leonard Kostovetsky, Are Red or Blue Companies More Likely to Go Green?
Politics and Corporate Social Responsibility, 111 J. FIN. ECON. 158 (2014 );
Schanzenbach & Sitkoff, supra note 163, at 436,441 —43;Jan Wouters & Leen Chanet,
Corporate Human Rights Responsibility: A European Perspective, 6 NW. J. INT’ L
HUM. RTS. 262 (2008 ) ; Michal Barzuza et al. , Shareholder Value ( s) : Index Fund
Activism and the New Millennial Corporate Governance, 93 S. CAL. L. REV.
(forthcoming 2020 ) ( manuscript at 25 — 27 ), https://ssrn. com/abstract = 3439516
[ https://perma. cc/4N4R - NRFK .

(171)  See Schanzenbach & Sitkoff, supra note 163 ,at 439 —47.
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(172) See Paul Brest et al. , How Investors Can (and Can’t) Create Social Value ,44 J. CORP.
L. 205,224 - 28 (2018); Michael Capucci, The ESG Integration Paradox, 30 J.
APPLIED CORP. FIN.22 (2018) (i 7 ¥ /™ & 3 A & £ % X ¥ ESG H & AN
Y of wh Bt 3% B # B 4 ) ;Deeks, supra note 164, at 416 ; Emily Chasan, How Pacific Life
Lost Its Bet on Socially Minded Millennials, L. A. TIMES (July 27,2019 ), https://
www. latimes. com/business/ story/2019 — 07 —26/assignment — pacific — life — lost — the —
bet — on - socially — minded - millennials — new — story [ https://perma. cc/A6Z9 -
JVMI] (& FAEREF 6 K3 2 R B 2% % 89 38 % A ) ;Paul A. Griffin et
al. , Environmental Performance and Analyst Information Processing Costs,61 J. CORP.
FIN. (forthcoming April 2020) (W 3% 4 #7 A AR % A% A 5 L E 5 E &) 5
Meaghan Kilroy, Performance , Transparency and Risk Cited as the Biggest Barriers to
Sustainable Investing ,Pensions & Investments ( Oct. 11,2017 ) , https://www. pionline.
com/article/20171011/ONLINE/171019980/ performance — transparency — and — risk —
cited — as — the — biggest — barriers — to — sustainable - investing — 8212 - survey
[ https://perma. cc/2KDU - EWSF] (AL 3% ¥ 2 # 4 4 ok A& v iF & W 7 2 7 4 4
I IR,

(173)  See Rachel Evans, How Socially Responsible Investing Lost Its Soul, BLOOMBERG
(Dec. 18,2018) , https://www. bloomberg. com/news/ articles/2018 — 12 - 18/exxon —
great — marlboros — awesome — how — esg — investing — lost — its — way [ https://perma.
cc/32CC - FVDB | ; Jon Sindreu & Sarah Kent, Why It’s so Hard to Be an Ethical
Investor , WALL ST. J. ( Sept. 1,2018 ), https://www. wsj. com/articles/why — its —
so — hard - to — be — an - ethical - investor — 1535799601 [ https://perma. cc/95UK -
Y4AQ] ;Dana Brakman Reiser & Anne Tucker, Buyer Beware : Variation and Opacity in
ESG and ESG Index Funds, CARDOZO L. REV. ( forthcoming ) , https://ssr. com/
abstract =3440768 [ https://perma. cc/3UN8 - B67J .

(174)  See Rodolphe Durand et al. , Do Investors Actually Value Sustainability Indices?
Replication, Development, and New Evidence on CSR Visibility, 40 STRATEGIC
MGMT. J. 1471 (2019).
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(175)  See Joseph P. Kalt et al. , Political , Social ,and Environmental Shareholder Resolutions ;
Do They Create or Destroy Shareholder Value? 3 (May 2018 ) , https://corpgov. law.
harvard. edu/wp - content/uploads/2018/06/ESG — Paper — FINAL _reduced — size —
002. pdf [ https://perma. cc/WTK6 — URM7 | ; Brest et al. ,supra note 172 ,at 227 —28.

(176) Kalt et al. ,supra note 175,at 30 —31.

(177)  See Chris Mooney , Countries Vowed to Cut Carbon Emissions. They Aren’t Even Close to
Their Goals, U. N. Report Finds, WASH. POST ( Nov. 27,2018 ), https://www.
washingtonpost. com/energy — environment/2018/11/27/countries — vowed — cut —
carbon — emissions — they — arent — even — close — their — goals — un — report — finds
[ https://perma. cc/BZ5S - K6Y4 ].

(178)  James Mackintosh , What Could Go Wrong with Climate — Change Investing , WALL ST.
J. (Dec. 13,2018 ), https://www. wsj. com/articles/what — could — go — wrong —
with — climate — change - investing — 11544716801 [ https://perma. cc/FA6) —
N9UK | ;see also Jon Emont, One Man’s Money — Draining Bet on Climate Change,
WALL ST.J. (Dec.27,2018) , https://www. wsj. com/articles/one — mans — money —
draining — bet — on - climate — change — 11545912000 [ https://perma. cc/Y6SQ —
TMIV].

(179)  See Sean J. Griffith, Opt — In Stewardship . Toward an Optimal Delegation of Mutual
Fund Voting Authority ,98 TEX. L. REV.983 (2020) ( manuscript at 40) ,https://ssrn.
com/abstract = 3404298 [ https://perma. cc/MV59 — W74X ].
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(180) See,e. g., Erin Brodwin, Chocolate Is on Track to Go Extinct in 40 Years, BUS.
INSIDER ( Dec. 31,2017 ), https://www. businessinsider. com/when — chocolate —
extinct — 2017 — 12 [ https://perma. cc/6TBL - HZ8C ] ; Bradley Hope & Nicole
Friedman , Climate Change Is Forcing the Insurance Industry to Recalculate , WALL ST.
J. (Oct. 2,2018 ), https://www. wsj. com/graphics/climate — change - forcing -
insurance — industry — recalculate [ https://perma. cc/HUKS - VVQP ] ; Lisa Palmer,
Vineyards Take Action as Climate Change Threatens Wines and Livelihoods,
GUARDIAN ( Oct. 3,2013), https;//www. theguardian. com/sustainable — business/
blog/vineyards — climate — change — threat [ https://perma. cc/T43K - PDWC].

(181) Robert B. Thompson & Paul H. Edelman, Corporate Voting,62 VAND. L. REV. 129,
172 =73 (2009) ; Griffith , supra note 179 ,at 40. 3& & 4n ., % T A 8 K 7 7 LA Ik &
JE A7 A 5 g B A B A A — B EE b ) dw, X Ok ROR BT L 8 B A R R B A
N E, WA A LR A RD N RATURELEN BN S, See Jim
Hawley & Jon Lukomnik, The Long and Short of It ,41 SEATTLE U. L. REV. 449 ,450
(2018).

(182) Business and Financial Disclosure Required by Regulation S — K, Release No. 33 -
10064 ;34 — 77599 (April 16,2016).

(183) See Virginia E. Harper Ho, Disclosure Overload? Lessons for Risk Disclosure & ESG
Reporting Reform from the Regulation S — K Concept Release,65 VILL. L. REV. 67
(2020) (manuscript at 40) ,https://ssrn. com/abstract = 3452457 [ https://perma. cc/
AGT8 - SVOW . 1 & £ 7, % ¥ & ESG % s oy I 540 % B bf , B R H R FF T IL&
See,e. g. ,Melissa Karsh & Saijel Kishan, Quant Trader Seeks $ 1.5 Billion for Climate
Change Hedge Fund, BLOOMBERG (Jan. 14,2020 ) , https://www. bloomberg. com/
news/ articles/2020 - 01 — 14/quant — trader — seeks — 1 — 5 — billion — for — climate —
change - hedge - fund [ https://perma. cc/56K8 - 5VGP].
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(184) See Leslie P. Norton, Activist Investor That Pressured Apple Delays Launch of New
Fund ,BARRON’S (June 6,2019) ,https://www. barrons. com/ articles/jana — partners —
activist — investor — fund — 51559837142 [ https://perma. cc/HF4B - JU6S |. 1 T % DA
REAANFENER, BRHFCHRFT AT HE MW AKE, See,e. g, Kevin
Allison, Calpers Rethinking Policy Banning Investment in Tobacco Stocks ,N. Y. TIMES
(Apr.5,2016) , https: //www. nytimes. com/2016/04/06/business/ dealbook/ calpers —
rethinking — policy — banning — investment — in — tobacco — stocks. html [ https://perma.
cc/Y2A7 - 2VID | ; Heather Gillers, Calpers’ Dilemma: Save the World or Make
Money?, WALL ST. J. (June 6, 2019 ), https://www. wsj. com/articles/calpers —
dilemma - save — the — world — or — make — money — 11560684601 [ https://perma. cc/
VKF5 - SFEA].

(185) (L F &£, 4t %t SEC By B 1P 1E K, ¥F Z 3 F 3 3 7K v 38 % 7 35 28 14 ] AL o 78
BRE, EZEAEHEREHNG AT HRMEHFZARER T H A LMW EAE
7, Ho,supra note 183 ,at 41 —42.

(186) Brest et al. ,supra note 172, at 223 — 24,228 —29; Choudhury, supra note 170, at 191;
Tyler Gellasch,Joint Report: Towards a Sustainable Economy:A Review of Comments to
the SEC’s Disclosure Effectiveness Concept Release 7 — 8, Am. Fed’ n of Labor — cong.
of Indus. Org. et al. (Sept.2016) (& T A A Fu 8] F 41 A % 2 DR AL 964 & 7 4%
Lo BotE 7 W B9 5 & % R) 5 Green, supra note 150, at 911 (& 5 Jk & A2 A 45 48 %
#"EFEF 41 ESG 12 B3 % ) ;Ho & Park, supra note 169 ,at 273 (A H ¥ &4 % B
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Reiser & Tucker, supra note 173 ,at 38 —39,49,52.
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(187) See, e. g., Todd S. Asgard, Using Non - Environmental Law to Accomplish
Environmental Objectives,30 J. Land Use & Envtl. L. 35 (2014) ; Deeks, supra note 164,
at 405 - 06.

(183) See,e. g. ,Green,supra note 150 ,at 911 (#H FE 12 & & b F Wy, X A B F Fn Fl 5 4 %=
H" A 3L 2 £ 57) s Hill, supra note 18 ,at 978 —79 ( Z 3| Fl iF % 3£ 7 4 b
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(189) Schanzenbach & Sitkoff, supra note 163 ,at 392 - 93. fiiF ty “ESG” # 4 I % 43 # 5k
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(199) David H. Webber, The Rise of The Working Class Shareholder (2018 ) ; PJ Himelfarb &
Howard Dicker, Institutional Investors and Advisors Pursue Expanded CEO Pay Ratio
Disclosure ,Governance & Sec. watch ( Dec. 21,2018 ) , https://governance. weil. com/
latest — thinking/institutional — investors — and — advisors — pursue — expanded — ceo —
pay — ratio — disclosure [ https://perma. cc/ME77 — HCDK ] ; Emily Chasan & John
Gittelsohn,, Bloomberg (Jan. 14,2019) , California Pension Trustees Call for Disclosures
of # MeToo Costs, https://www. bloomberg. com/news/articles/2019 - 01 - 14/
california — pension - trustees — call — for — disclosures — of — metoo — costs [ https://
perma. cc/ERM5 — CE35 | ; Nyc Comptroller, Comptroller Stringer , NYC Funds Call on
Portfolio Companies to Immediately End Exploitative Labor Practices ( Dec. 14,2018) ,
https ;//comptroller. nyc. gov/newsroom/comptroller — stringer — nyc — funds — call —
on - portfolio — companies — to — immediately — end — exploitative — labor — practices. %
Vi 2 2% 2k 4t F B ALK B ol 4 k(8 3 )L # % 4. See Janet Lorin et al. , Investors
With $4. 8 Trillion Push Gun Industry for Reform, Bloomberg ( Nov. 14,2018),
https ://www. bloomberg. com/news/ articles/2018 — 11 - 14/investors — with -4 -8 —
trillion — push - firearms — industry — for — reform [ https://perma. cc/FR8G - Y74S ] ;
JANA PARTNERS & CALSTRS, Open Letter to Apple,Inc. (Jan. 6,2018) , https://
corpgov. law. harvard. edu/2018/01/19/joint — shareholder — letter — to — apple — inc
[ https://perma. cc/XGF2 - WF2J ].

(191) Letter from Heather Slavkin Corzo,Dir. ,Office of Inv. , AFL - CIO, to Brent J. Fields,
Sec’ y,SEC (July 21,2016) ,https://www. sec. gov/comments/s7 —06 — 16/s70616 —
305. pdf [ https://perma. cc/4JUY - VZHT7 ].

(192) See Amir Amel - Zadeh & George Serafeim, Why and How Investors Use ESG
Information : Evidence from a Global Survey,74 Fin. Analysts J. 87 (2018) (£ #. 7 &
ZHMA BT E R T R LR R k# € L 44X H); see also Tommy
Stubbington, UK Bond Chief Stheeman Expresses Doubts on Green Gilts, FIN. TIMES
(Jan. 19,2020 ), https://www. ft. com/content/b0b31764 — 3932 — llea — a6d3 -
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(193) See Daniel J. H. Greenwood , Fictional Shareholders: For Whom are Corporate Managers
Trustees ,Revisited ,69 S. CAL. L. REV. 1021,1067 —68 (1996 ) ; David H. Webber, The
Use and Abuse of Labor’s Capital,89 N. Y. U. L. REV.2106,2125 (2014). 7 & # By
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193193 ,at 2119 -21.

(194 U.S.Dep’t of Labor, Field Assistance Bull. No.2018 —01 (2018). A Ak K, XL L 4%
HEFEAE R X M E Tk £ M4 B F &£, See Schanzenbach & Sitkoff,
supra note 163 ,at 413.

(195) Greenwood,supra note 193, at 1067.

(196) See Jeff Green, The Fearless Girl Is Worth $7. 4 Million in Free Publicity for State
Street BLOOMBERG ( Apr. 28,2017 ) , https://www. bloomberg. com/news/ articles/
2017 - 04 —28/fearless — girl — earns -7 —4 — million - in — free — media — for — state —
street [ https://perma. cc/9JBA — AYTT].

(197) L3 4& (BlackRock) ¥ B #AT B L & - % 5 (Larry Fink) & % /R 8 BHATENE
T—HAFGE,TFELSHAENFAT O LB W, 1E 0 K K Rk —
4, See Larry Fink, A Sense of Purpose, https://www. blackrock. com/corporate/
investor — relations/2018 - larry — fink — ceo — letter [ https://perma. cc/CUK3 -
OXNP]. b AL e, MR LR EFTHAEAT E RN EHEH, See
Hamilton Nolan, Larry, The Fink, SPLINTERNEWS ( Jan. 16, 2018 ), https://
splinternews. com/larry — the — fink — 1822115671 [ https://perma. cc/8L7X — RX6P] ;
Eric Posner, The Fink Doctrine (Jan. 16,2018 ) , http://ericposner. com/the — fink —
doctrine [ https://perma. cc/6P8Y — 3TGY |; See also Jan Fichtner & Eelke M.
Heemskerk , The New Permanent Universal Owners: Index Funds, (Im) patient Capital ,
and the Claim of Long — Termism ( Nov. 13,2018 ) (unpublished article) ,https://ssrn.
com/abstract =3321597 [ https://perma. cc/FFD5 - QYGW | ( %k # 7 M EE W% =
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Institute for Corporate Governance & Finance : Fiduciary Blindspot (Nov.29,2018) ;
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(198)

Annie Massa, Larry Fink Confronted by Anti — Gun Protesters at Yahoo Summit,
BLOOMBERG ( Sept. 20,2018 ) , https://www. bloomberg. com/news/ articles/2018 —
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2020) ,https://www. wsj. com/articles/the — limits — of — environmental — activism —
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Reiser & Tucker, supra note 173, at 27 ; Asjylyn Loder, Funds Don’t Always Vote for
Policies They Publicly Back, WALL ST. J. (Apr. 2,2019 ), https://www. wsj. com/
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(199] Brest et al. ,supra note 172 ,at 223 — 24,228 - 29 ; James Mackintosh, Even $ 1 Trillion
Can’t Make World Better Place, WALL ST. J. (June 30,2019 ), https://www. wsj.
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(202) El Pollo Loco Holdings, Proxy Statement ( Sched. 14A) (filed Apr.25,2017) ,https://
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Irifi - FeiAHER (George Georgiev) 1R 1 ik I3 i Hi A FE R P TTA
SN o 2 DR 2w R [ A DA S B L T 1 o 2% R IR SR 4
FRARAE T AN AR S, S T 5L TR R AT DA 2 A5 Bk
ARAF B 20 T B3, AEL 2 ) AT B8 23 AL 3l ) L Ml 55 52 e AR /N Y
T rD s AT VR P60 S5 R, S5/NA R L, HAA OGRS
R AT 3 A i 2 25 b T 45 B, iR R 55 T /N A A BE 4 RE
T3 200 ALK A SRR A T Ak iR B2 M 4, % R
O\ TR AR L, AN T8 OO 48 B3 1) T R 5 g (2000

AIRREEVEAR B 2 ., IE IR B - M A - % (Virginia
Harper Ho) fIrijt, “ A A AT RE 22N GE , £ IR K2 I T0 iy KUBS: M 11,
TR B BT T R TC G LAY, B — A XU R 0T B £ s B s K

[205) Georgiev,supra note 5,at 652 — 58 ; See also Willard F. Mueller, Corporate Secrecy vs.
Corporate Disclosure, CORPORATE POWER IN AMERICA 111,112 (Ralph Nader &
Mark Green eds. ,1973).

(206) Georgiev,supra note 5, at 658 —62. 75 & H & ( Georgiev) # #,1996 £ 4y B R F % 7
3 % % ) (National Securities Markets Improvement Act) % #{ SEC Z sk #tAT# % , X
BRFAFLRHEES A RERFBALIARGTIRELFTN, ELE
AR H ARG A, 1A at 661. 1R Fn it X2 F R XA IE AR, H O
NMSIA s 7 ¢ & 7 4 19 2, James D. Cox & Benjamin J. C. Baucom, The
Emperor Has No Clothes: Confronting the D. C. Circuit’s Usurpation of SEC Rulemaking
Authority, 90 TEX. L. REV. 18111818 (2012),18 5 — # ff# 3% &, © & f£ 1% ¥k & s
SEC Y% % 5k [ # % 4, See H. R. REP. No. 104 - 622, at 16,30 (1995);J. W.
Verret, Economic Analysis in SEC Enforcement: The Next Frontier at the SEC,82 U.
CIN. L. Rev. 491,496 -97 (2013) . 3% 7~ 6 B & #9 #03 R v # iy, B & Fn SEC B £
P AT AFTUATFFKMALS AT % 4% 4IE %3 %, See supra Section II. A.
H o, SEC X HE AW B RAFEWEFME A FHLHKLZE|EBE; KF
AR RAFELBACEEZA,
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V2 I B 4F A A e T IR B W B R ) () 3
O, 172 7 B MU A 2B K FEAE 7 T HLA AN 35 40
A0 A B4 S L TR A T BT Ml 4045 R R S 2 Ak
S R S A A L 45 05 9 S A 28 3 9 R 7 20
AT, S 0 383 7 S 11 L 9 P A A 20 T 2 8 0 4 ) T
ST A FF A B [ H 43 7 YouTube YU A, 7] i 4 55 22 s 47 5
VT TR 1015 820 STBR b AR AT AEREP H YouTube I A T 8 K
[ty Alphabet 5% 7 % ( Alphabet % 73 Hi £ 4 7l——i% % ) 2 7,
YouTube [ CEO 215 T 31 47 3 Fo Al 5 1 4% 1 FHH /4 7] CEO J7 12 1)

(207) Ho,supra note 161 ,at 441. 3t T BiE X, 8 XM 0 §ERR A, RA B A
NS X ET i E 15 %, See Haan,supra note 91, at 2686.

(208) See Lina M. Khan, Note, Amazon’s Antitrust Paradox,127 YALE L. J. 710,717 - 35
(2017).

(29) See James D. Cox, Thinking Holistically Before Dropping Quarterly Reporting, CLS
BLUESKY BLOG ( Aug. 27,2018 ), http://clsbluesky. law. columbia. edu/2018/08/
27/thinking - holistically — before — dropping — quarterly — reporting [ https://perma.
cc/YT4P - BYRS | ; Sarah Ponczek & Reade Pickert, How Did the U. S. Stock Market Get
So Old?, BLOOMBERG ( March 5, 2019 ), https://www. bloomberg. com/news/
articles/2019 — 03 — 05/how - did - the — u — s — stock — market — get — so — old
[ https;//perma. cc/87QT - PYWQ].

(210) Georgiev,supra note 5,at 630 — 32,636 —37 (6 T 1047 4% B & A W Fn g 45 45
FHEHAAFTAWFR) . P - BERA @ (RFHFE L E M, See id. ,
at 630 —31) ZEIE # % Z AN AT, B4 X B 05 B A A R B B O XY
NEREER—H AL E AN,

(1) SEC YR HMFEXLNFAREL LA XL NHEEHELE, BLAS AL, CLER
FIXHEHBE, XL EHEE L2 A THREH N EAM, See Michael
Rapoport, What Amazon Isn't Telling Investors About Its Revenue , WALL ST. J. ( Dec.
22,2018) ,https://www. wsj. com/articles/what — amazon - isnt — telling — investors —
about — its — revenue — 11545480000 [ https://perma. cc/NC95 — LQMD].

(212) See Patience Haggin, What Investors Learned From the First Peek Inside YouTube's
Financials ,WALL ST. J. ( Feb. 4,2020 ), https://www. wsj. com/articles/what —
investors — learned - from — the — first — peek — inside — youtubes — financials —
11580836322 [ https://perma. cc/SMRN - VLQE ].
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B P A% G PR (R 8 ) 8 3 M A Py 7 21

= LARIGRAH S S e 16) B 05 B DU g S ) 4 e

5 X Ao 28 WA SR 5 A AR B 58 A 4 A I R IR R
TR S BV 2 Hofldh IX, B de/NEY 22 R LAGD , B A 2 ) IS b 25 0 s B AR
F R A A 2 SR, S A R A AR A AR < TR AN AR B 43 IR L 3X
S RGN LR USSR, BRI LA BT e ) 64 o MR SR TR
FREBOR T2 AR BB ER RS . SR IR B IRRE , X FhZ B A
— TP RR A LR L, PRI Ay LA 5% 3 by 5 ] 1 B 8 o B el 2w AT Ry B
22 A1) T 00 B R AR T I 5 4 25 D4, 31X H s B2 AR 22w R ¢
( corporate accountability ) i 73K o

(—)HSHERH AR BE

IR R 2 W 52 3 4 I E AR B AR TP G SRR 20 o, ST ik
B HEVFTEA SRR b7 A W), JF 5t 20 W) 4878 W DIV s AR 40 ©
KL (ultra vires) F1“ TR 4R (quo warranto)) , i #2276 6 R ) 470 2
TCRE R AT 1 210 B AR TE IROAR — BUF B SO0 T A g

[213) See Daisuke Wakabayashi, The Most Measured Person in Tech Is Running the Most
Chaotic Place on the Internet ,N. Y. TIMES ( Apr. 17,2019) , https://www. nytimes.
com/2019/04/17/business/youtube — ceo — susan — wojcicki. html [ https://perma. cc/
DQ76 - Q5AY].

[214] See Mark Bergen, YouTube Executives Ignored Warnings, Letting Toxic Videos Run
Rampant, BLOOMBERG ( Apr. 2, 2019 ), https://www. bloomberg. com/news/
features/2019 — 04 - 02/youtube - executives — ignored — warnings — letting — toxic —
videos — run — rampant [ https://perma. cc/FOCU - 8G6H ]. % 3 JLA™ H , YouTube
RZH T — Lotk ¥ H % 89 £ #, Kevin Roose & Kate Conger, YouTube to Remove
Thousands of Videos Pushing Extreme Views,N. Y. TIMES (June 5,2019), https://
www. nytimes. com/2019/06/05/business/youtube — remove — extremist — videos. html
[ https://perma. cc/Q74V — XH6Z | , 18 7 & thy 14 & 78 FE 474X 1% A 1% Facebook 7 £ %
B\ AR E B R B R R AZ T AR,

[215)  See supra Introduction; See also infra Section V. A. 1.

[216) HURST,supra note 155, at 45 ;Elizabeth Pollman, Constitutionalizing Corporate Law,69
VAND. L. REV. 639,648 (2016).
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2 2 AN 2 ) il 5 ) PR A A% 2% Bl AL il 2 DR AR A B/ B R
280 I, 2 ) M R T e 2 R 2SSO AT S R AN SE Al A A
—iEH.

A X ORI 7R AP REE E A B T ORI B 5T B4 A, (BT
FHL, 3 B B S 23 WA T 34 o 4 B 9 22 5% 3 4 - 4 £R UE 5 1Y g
T30 Sk oy w IR B4 BR A, 4 R — AR 2 T S 2 T A 3
P J& 2 I W A5 90 1 e DAy O e 114 [ fell (200 —— AR AP 0 B
HZ M RN A B T ELAR AP 55 B 3 S R IR TR R 20 e
L2 AP ST ) ML (T AE Y S8 X T) AN 2 a8 S 45 i B A
SR DL 22 T b R Al 8 S A R BN A AR A B
JEAN 32 G B A 45 KB T B9 — B4 AT 3l TR ) i 2T B [2)

(ELI: 3o o R F) FR A M AT [ 58 0 22 5% 6 e vh A7, R ol 2 2 4%
PHOTAA AR B 5 4, DL 51 28 R AS N T A, DA 48 2E A JH 28 5% 3% 3h
I (24 1889 45 B 4 MR 35— A FuiF & R FEAl 2 W) IS A
X — A7 S HARAT 1 RN 7 25 ) 20 [ i e 2 FLAH = e st

(217) Pollman,supra note 216 ,at 648.

(218) Morton J. Horwitz, The Transformation of American Law 1870 - 1960, at 83, 87
(1992) . il dm, N 42 7 f 2 IR ] A 8] 89 5 AR B B 3] 7T DL A B9 3 7 B 0 1.
See HURST, supra note 155, at 45.

(2199 HURST, supra note 155 ,at 47.

(2200 HORWITZ, supra note 218 ,at 80.

(21) See Jeremiah W. Jenks, Address to Chicago Conference on Trusts ( Sept. 1899 ), in
Chicago Conference on Trusts; Speeches, Debates, Resolutions, Lists of The Delegates,
Committees, Etc. 27,31 — 32 ( Civic Fed’'n of Chi. ed. , 1900 ) [ hereinafter Chicago
Conference | (%t 3x # 1 F B9 3F 48 3F 4 s = E #1% & & W) ; John Hayes, Chicago
Conference, supra,at 331.

(222) Michael J. Sandel, Democracy’s Discontent 185 (1996 ) ;Jenks, supra note 221 ,at 32.

(223) Khan,supra note 208, at 740 ; see also Woodrow Wilson, Address Before the American
Bar Association : Before the War: How Things Looked Then (1910) (%43, 41 %A 7
R, AEHEFEE THBENET).

(224) Horwitz, supra note 218 ,at 84.

(225) Id. ,at 83.

223



HE 3 8580 (58 = T U %)

P20

BEF B PN AT 1 X 2wl A He N 28 W) BES2 i BR A, K2 )
MR, MU T R E AT H SRR R . XA R SR T AT R
FTUEZR . 1 1896 4 2 1907 45, 75 41 ZYUE 257 5 5y T 28 oy 14 JIe S 5 1
T =452, K 5700 T % 2.6 {220 55—ttt RS, fEBERR
TR RO IR A B 47 ke S b U SR B AU B A A RAR
Hh L g 2

AP EMEER, AR HLUE X R vF KB B AESS, LIk
P Lt B R — 2B E A O AT RE IR B A K P, TTOR T A B N
R A 3 T B RE ) 20— H R B X R AR, B AT AN R A
N7 B AR T Ui hr L - JE AT UG, AT ] 52 T R A A G A
S SCS5 B 28 AR B0 2 A — o B AR AR - 2. B R (William
Z. Ripley ) &L “ /NS N2 FULF AR 58 #0728 i 1 BT e
B, fE X M A & P, NNER BB 19 48 A1 n] A A2 B N8 11
R ec)

B A 93X — 0, KR — P 3 e % 28 ) B A By 0 BR ) R AV 2
RGBT 2 (R XI5 7 A8 — )2 11 2R W T —— 73 S A
S W T4 (race to the bottom ) Y77 7E B2 PRI R G4 I 1 4% 17l

(26 Id. ,at 84.

(27 1Id. ,at75.

[228)  William Zebina Ripley ,Main Street and Wall Street 116 (1927) ;see also H. R. rep. No.
57 —=3375,at 17H. R. REP. No. 57 -3375,at 17 (1903). (“FiH W E#HEHZ %)

(229) HURST,supra note 155 ,at 47 ; Dalia Tsuk Mitchell, Shareholders as Proxies ,63 WASH.
& LEE L. REV. 1503,1523 —24 (2006).

(30) See Berle & Means, supra note 146 at 7 (443x B3 By K AN B 44538 A< AN FE7 A F |
MU A #H LT AVHE F A E R fUH MK X4 ); see also Report of The
Commissioner of Corporations for 1908 ,H. R. DOC. NO. 60 — 1048 ,at 309 (1909) ( #&
WA BN E AR N 5T ) s Horwitz, supra note 218 ,at 101,104.

(231) RIPLEY ,supra note 228 ,at 131 ;see also id. (5| g HAZENE £F :“ YA RTH#
EFTAACE BT LA T AT N A Y AR A AR ER P T

(32 H.R.REP. No.57 -3375,at 23H. R. REP. No. 57 - 3375 ,at 23 (1903) (44 M “ % %
BAZHRN N RBEC-ERPET TN W GBI HER AL EK
ZH A J7 &), see also Ripley, supra note 228, at 28 — 37, 165; Loomis Jr. &
Rubman , supra note 51 ,at 161 (36 7 % A7 A+ % € & M ] 7 09 M 6y 81 4 ) .
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THESZme . i, 7F 20 a2 m7 173 fadE B, 3 T %k
TR A T2 7 A W] B ) 4 48 (20 3 S B 22 1) A a2 BRI 2
H G5 L LAGAE R BRI 2 mli& sh i —Fh FBr, 2%l 5HiiR T
Wb B S AR 25 R DR 2 W) 35 Bl A o o 48 8 [ 3 S ARl < A TF
(publicity ) J4E Sy —Fil 8 2 1 W AL I (2

B4n, 1901 4E A1 1903 45, ABLBE W B3 A 4 /K 3E 7K 78 ( Littlefield ) 2
T TR B TR SRR N F N BR 52 5 1 28 R 1) B B2 5 2 B 4 4
SCHIHER , Joh A A O R 55 R AR 2 R G B AR B Y i
TR L S N TT B 20 XS R 55 HIESR A RAT IR, 2
BL2s R TR SR 045 WA 4t R 0 JF B R R e FR R s 3 A w e
7 LA B A AR P — e 1) (2T

1903 4E | [ 4 %57 T 2\ 7 J5) ( Bureau of Corporations ) , #% £ H & 7
AN T A TE A AF B2 (R0 i 5K i R A R o ) 22

=

(33 —WARPCRFABAF AR mAEEMS, RELR L F kA2 KA, HiF%
T A+ % F W # # 4T XK 4. See Melvin 1. Urofsky, Proposed Federal
Incorporation in the Progressive Era,26 am. J. Legal Hist. 160,166 (1982).

(234 RIPLEY,supra note 228 ,at 221. % Sk s N B 47, A — e ey A S EE R, &M
RASHBERELATIEA QR HE - LEL, A BER BN HE M5
BB B BH FEHATH N, B K 5 # ## . See Seligman, supra note 49, at 46 —47.
B — & % B A 0 41t (Bureau of the Census) & 3% B A B E S 5 &, (B #F
1890 SE( /R B i E )ty i, X Mk 4 %4 K T, See Mueller, supra note 205, at
124.

(235) See Marjorie E. Kornhauser, Corporate Regulation and the Origins of the Corporate
Income Tax ,66 IND. L. J. 53,72 =73 (1990).

(236 1d. ,at 73.

(2377 H.R.17,57th Cong. (1903 ); H. R. REP. No. 57 - 3375H. R. REP. No. 57 - 3375
(1903). sk Em A MW AL, 2 I &k & 5 Wk # £, Kornhauser, supra note
235,at 73 n.73.

(238) Law of Feb. 14,1903,32 Stat. 825. S & Y B AF 5 W EL LA, AF
(publicity) 3F F & & |1 H 4% & # Y % 4, See Camden Hutchison, Progressive Era
Conceptions of the Corporation and the Failure of the Federal Chartering Movement ,
2017 COLUM. BUS. L. REV. 1017,1059 (2018).
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Ro)PV ARG L BAEWET - NAE/R 8 (James Garfield ) I I 3
FPILTk , VLAV A T 55 2 W AR 8T S A AR AT 200 B I - AR R
TEAVARAT R AF1 R - 5% 07 (Herbert Smith) i [A] B (9 F-45 , e
[l 2eid i Iz B TV A TE R GE” A T o A ) A A o o Il
B A X R TP 25 78 H AR T rh S R i R A"

1909 4, [H 22t ad 1 % 2> ml AR W B 45 B B9 ML 2 , 5 L O 1B
W, AN AR R T 38 A A W Bl R W 5 R DL, SRS (B R B AR ) K
EEAE RAZ T AR G20 IF R XA 28 AR AR BB 8 4 1 2% W) A A
BN ] BV RIS PR R A T AN i A A 28 ], AL AT 3L 4
B IR, SRR K LA JT Bl 2% B8 R S 58 ( President Taft) 78 P15
RN SCRFBIN - 8 — 58 4 B A AR B B AT fE A8 T
B BURF BRI AR T 052 A9 Rl 52 5y A PN 4 528 w] A
R, T AT I 2 25 26 ) 2 W) ) M B Al e 1 — R, T s Aol x
2% ) B4 W A AT AR — 2D BE AT )

RV Bl 2 i, i A — ) A i 58 2R X N M B
52 5y W) 2N R HEAT AR B ARAL R 55 AR AT A TF iR, AN 2% &
HAEIR R B AN T RAT 20 RENFL ERATFNESFE IR TS

(239)  See Hutchison, supra note 238 ,at 1059. & k thiFib A £ atix — %t £ F %2, See
Control of Corporations, Persons, and Firms Engaged in Interstate Commerce ;: Hearing
on S.2941 Before the S. Comm. on Interstate Commerce ,62d Cong. 157 (1913) ( = #| -
B. I T iy FRik).

[240) Ripley,supra note 228 ,at 221.

[241) Report of The Commissioner of Corporations For 1908 , H. R. DOC. NO. 60 - 1048, at
306 (1909).

(242) 1Id. ,at 306 —07 ;RIPLEY , supra note 228 ,at 221. L334y %1 & 44 2 & JE 77 4 58 4]tk By,
185 5 S op oy N 8] A HAL

[243) Kornhauser, supra note 235,at 113 - 18.

(244 1Id. ,at 120.

(245) 1Id. ,at 100.

[246) See,e.g. ,H.R.17932,62d Cong. (1912) (1913 4 # &k £ % H. R.9763);S. 4647,
63d Cong. (1914) ;S. REP. NO. 63 - 1326S. REP. NO. 63 - 1326 (1913) [ #i& S.
5485,62d Cong. (1912) KA X 53T ]. o1 F 1909 4 H ik Fr % K o 3 98 A & 8 & %
5% ,see Section III. A infra, B/ 1 T 2 FF 45 B W 4R 22 89 #r 4% /7 . Blank, supra
note 110 ,at 43 —44.
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78 2T 7 2 AV S T R TR ) 2 OB R A R, A A1) e 5, A
T80 H AR 23008 24 ) 8 2 300 T 5 3 i — ekt 2 5 i (28

I, AT AL E R h T B AR e B, BN B A

ST SCHF AN B RATIESR MUK 4340, PFe Nk, A R
PR B 5 2 R BN TE 8 A R M T Bk SO B, , A0 1 i 2% 7 Wi B it
3 B B RIS 95 3l 01 290 FE4 RIS T, AT AT RLARH by Xt B 7R
W Foe KA B - A BB SR A Ry — w5 58 38 R M A TRASL, LA

(247)

(248)

(249)

Kornhauser, supra note 235, at 72;see,e. g. ,1 Indus. Comm’n, Preliminary Report on
Trusts And Industrial Combinations 1109 — 110 (1900) [ hereinafter INDUS. COMM’N
REP. | [ & /7# - N. 4 (Charles N. King) 693F 38 | (441 12 A th 4 AR & A @
AR EERAER A —3).

Hutchison , supra note 238 ,at 1049 (“Z& R A B B E W A+, AT &R A
HEH 22 W E B AR e AT A H T E R R EE LR M EE X T
B RAEH B RPN B — A FNFAL - ")o MEA 1910 SFREBE =B G
-y, FERELABLS - PHEAARE A FHWTEMARNAT,
EHRARTUERF B AT REEFEE LECELTEMNHRERR
N AE HE " See Megan Sack, From the Archives: President Teddy Roosevelt’s New
Nationalism Speech, THE WHITE HOUSE BLOG ( Dec. 6, 2011 ), https://
obamawhitehouse. archives. gov/blog/2011/12/06/archives — president — teddy -
roosevelts — new — nationalism — speech [ https://perma. cc/44E3 - 6KSY].
Kornhauser, supra note 235,at 77 - 79 ; H. R. REP. NO. 57 - 3375, at 6H. R. REP. NO.
57-3375,at 6 (1903). [ B A T ¥ #3500 M A 5 & W IR 7 & 4 - % /R (James
Dill) ByiE 47, £k R A AL R ERE LA RBHE AR, 2 BRRRAN F BRHER
BB AN FRAFRT M FE BN, L QERIKT S AN ] 40
CONG. REC. 1849 (Jan.31,1906). (W R TWEH) (—KFEALR B AE" R A
WA A mEEH ARG —AERGAMNSALANE &N, T —
AR KR P RR R R IR T DR AR TR AR AL R R R
5l 5 b R E AR B LR R BN R T R R R SR 5 B R
N BB B R ST E AR B K AR OH B ALY
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[l 28 % # 4 ( economic rents ) (AL 20 1E 404 K Fr G0 (AR A , 2 B
oK RN W 55 RNZ B T i i A R, 6 TR URIE 1) i ok 5 R
T A5 T T, JE s B 25w 4t F ik AT B0 1E 40 1911
AP — 5 1 NAE S VEE R BT U s “ R TR AT A5, SR 5 28 4 R A 1Y)
i s, AT ANERC Z8 58] T 40% 1 45% o F S22 v 1 R
T ——FR A5 ELIS S aB B RATT, AR TR AT FE R A 2 A B ) KO
AR, RAEX S ERATIR - PRI Ay o S8 Dl 3 4 3
R E A G2 4, (252

FOT L #% 5 W - A5 2= A3 (Louis Brandeis ) LLBEFR 4 #2 Ak 89 I 4 2
FEEER FRAE THRR, NMA B T &8 G 47 m ik 4 Y

(250) (A4 3E /48 % %) (Littlefield Bill) oy & R 430 & A L0 73X —F 4 [ £ 8 L
B OREF BN EHE —FEN  XANALERARACE AT EARAT R Z
Aod A R B e W SRR R EBNE, AT R Al E RN E,
TR TERAMHELZEN, HTHEARX -8, LPEE-ANFAT, S HEH
W ELLARE, ELAMAEREOREFT K P2 L, E-BEpF, AF %
PR i Y 100% JEA%, tdmif 12% 69 I B AL R 86 L3 6% Wy R &, N8 %7 5 T
BE|F B sh by i, By EARKBE I RFEE AT RN A E LA Eik ol
AL — AR AR E S, A TP R A R R % # R84 ¢, H. R REP. No. 57 -
3375,at 22H. R. REP. No. 57 — 3375, at 22 (1903) (% ® 5% # ) ; see also RIPLEY,
supra note 228 ,at 168 (% J& il By A, ik AT 2 & A 40 3 6 A K A& 2% 4%, S Ao A1 7=
AW RERE, SRR B AT A A e AR T 5 B AR G R £ BT R B R =
BB KRR L 7). SRR A E S A LAY, RART T E
AATARFE T A8 A et #s, R EE LA E , wh % H B #, See,e.g. ,W. Bourke
Cochran, Chicago Conference,supra note 221 ,at 470.

[251) See, e. g., Control of Corporations, Persons, and Firms Engaged in Interstate
Commerce ; Hearing on S. 2941 Before the S. Comm. on Interstate Commerce ,62d Cong.
995 -1024 (1913) (Lawrence Laughlin # 1% ) ;H. R. REP. No. 57 - 3375, at 4H. R.
REP. No.57 -3375,at4 (1903) (5| & 1900 5= T b & R &ty &, WA A A F
KA A ARE DA ER SN EN TS, NTRPHEH £ 25 80k
ZE AT AWM SR IRRIF LAY R T8 Fl 25 .7) ; Jenks, supra note
221 ,at 30 —34 (F & 2| 3t AR R B AR, IR 4R A TR AP AR R A B R OE T
R % % W # 30 RIPLEY , supra note 228, at 167 (i 1 j& ik & & 28 2 A i A1 55 3 2
P REFEEE - ATHNFEEE").

(252) See Control of Corporations, Persons, and Firms Engaged in Interstate Commerce:
Hearing on S. 2941 Before the S. Comm. on Interstate Commerce ,62d Cong. 1040 - 41
(1913) (C. U. Carpenter & Fii£ ).

[253) BRANDEIS, supra note 1,at 102 —04.
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A2 B 52 B0 B 2 — A b il s R Y 3 Bk N W ek
BT H 2Rk 20
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R 1) o B 5 i TR T 56 T AR 1899 AR M EHEFE R & BB —
(5 UL R DR [ S HE B T B A TF N2 A, DUE
TG M S AT 3] R IR - 7 A SR S Rl i A B 35 T 613 )
BRI AR R AR 5 AR 2 B SR Y e ") 24 W) A B U AR R FEIA
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(24) 15U.S.C. § 13 (2018).

(255) An Act to Regulate Commerce, Etc. ; Hearings on House Bill 19745, 60th Cong. 77
( Theodore Marburg #7 i 17 ) ; Report of The Commissioner of Corporations For 1908,
H. R. Doc. No. 60 — 1048, at 307 (1909 ) ; W. Bourke Cochran, Chicago Conference,
supra note 221, at 468.

(256) H.R.DOC. NO. 60 —1048 ,at 307.

(257) See Control of Corporations, Persons, and Firms Engaged in Interstate Commerce:
Hearing on S. 2941 Before the S. Comm. on Interstate Commerce ,62d Cong. 1040 - 19
(1913) (Sen. Newlands & [f3£) (MR T — X TAB S HMEE . "CWEEE
R ZHELFANREX TARRAGEH) ZNEL, XEHEH* - FRR
W b FEHy ") sH. R.REP. NO. 57 - 3375, at 22 — 23H. R. REP. NO. 57 - 3375, at
22 -23 (1903) (“IHAFEVAT 2/ IE E - 4T BN TFHE R K B A AT X

AR R T A S RATR A FRA EAHHM L") ;Komhauser,
supra note 235, at 80.

(258) R 2 P H ZE fwE A R k& 2 (Civic Federation of Chicago) # %, B # & 116 {5 #€
FA, 5% Z RABF . FRHEL. F T EETLURLHAR,
Hutchison, supra note 238 ,at 1034.

(259) William Fortune, Chicago Conference, supra note 221, at 56 — 57 ;see also H. R. DOC.
NO.60 - 1048 ,at 309 [ “xX FF ey i fn g MR EdHEfF EFZ(BFMLF) Z
E2EEERPRE., XHiFRERANGRSE ., BRNEAN T LALEXHEE
By DAL, R R AT D7 B R W RE T, B R T AR U1 8 St DUJR B2 8.7 ] 5 William Dudley
Foulke , Chicago Conference ,supra note 221 ,at 582. ( “ & i #y 3 & Fn #b & X E 1, 4
JF B RE VTR X e g ?m“ﬂr’ﬂrb'ﬂ/"r& 7 B B AU A ) R
HAE PR EAT LGB F I B T, XA AT H T S A,
FEHh—F I EWMEE AR ")
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A7 A L2 IE T 7 B - BB ZEPE (Marjorie Kornhauser ) £ Hi i) TR
P, R A8 A L A I AR TR S, BB O e & 22 ok ks 29 1911
AF R MR A 7 SRR SR - in B (Elbert Gary) 752 I B¢ /R TIE
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o, B AR LR EATFEY—E AR T — KA,
TFEEMAT 4, TR E Bl St 720 e, 10— 0725 % AR Sl ik
BIREE R AEAT AT — e ok B BN R B — R AT R
Il P9 A D 7 2RI A b B A A O 05 322 (] 9 22 S R 23 [ 4
VIR —— e fnck A — A B8 58 F O ——#P 2 0 fl A2 7525 1L 1A

(260) RIPLEY,supra note 228 ,at 221 -22.

(261) AEEREFHAMBHRET R TRFNA L EH-DMEEHE) R LW
BELENEE EARELERALE - NRBERIAE K Fo il T A D H A
AERAMA L AT RN T ETAR ST, Bk & oA &R A E
LR X b Bl e & A ok B B P A o 3k b2 5] 7 H. R DOC. NO. 60 —
1048 ,at 308 —09. ALy, £ ¥ AmdF & b, — LK 5 # A8, BT A, AMTHR
AR B HF Gt T8 BIT R, AT &30 874 2R o 308 7= A IR R By %
o WHEM TV E S e BAEXH, RN RE D EFEIL,LHATT #HAr
8 B4 7] F2 % 5 3E 2 8 & 7,7 John Graham Brooks, CHICAGO CONFERENCE,
supra note 221 ,at 61.

(262) Hutchison,supra note 238 ,at 1038. (W ZZ| H F WK E RN “EHEN T ENEZHR Y
EROAUAEEFEN T, REMATIEEHE N BRI — R 7| 25 F A R AL
%.7)

[263) Kornhauser, supra note 235,at 75.

(264) Control of Corporations, Persons,and Firms Engaged in Interstate Commerce; Hearing
on S.2941 Before the S. Comm. on Interstate Commerce ,62d Cong. 696 (1913) (Elbert
Gary R 3£ ) ;see also H. R. DOC. No. 60 — 1048 ,at 307. (“ — %k X — %k H, (W2 F
ELR L7 M FFER TR T AT BT TR RBET;—FWT5.7)
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SR, AT — A, i B AL X 55 H A H X — R
AL JAETJE , PR hax 5 A R SEHE DT 28 BRI 3 04 4 4000 0 A
H— il 200 A AT S A — B i) P 3RAS 3 e B B, EL I A
AR AN AT FFEE Y, e 298 S B0l i A O o 3 — R o Bl R
TR A D, PR A 5 588 AN JE T AT A 008 7 S A A% 5 A XU %

(265)  Control of Corporations, Persons ,and Firms Engaged in Interstate Commerce ; Hearing
on S.2941 Before the S. Comm. on Interstate Commerce ,62d Cong. 747 — 48 (1913)
(John Gray #y [5#).

(266) Kornhauser, supra note 235, at 81.

(267)  Control of Corporations, Persons ,and Firms Engaged in Interstate Commerce ; Hearing
on S.2941 Before the S. Comm. on Interstate Commerce ,62d Cong. 1125 —26 (1913)
( George W. Perkins f R34 ) ;see also id. ,at 534 (Seth Low #yFR3R ), #H £ X+
AL X R E e, DL A AP AT 377 (“ market for lemons”) 8y AL, B B 5 E A
AL 2K 3R P Y 4 5] X B FF %k . Hutchison, supra note 238 ,at 1050.

(268) Letter From Chairman of The Federal Trade Commission,S. DOC. No. 70 - 92 pt. 69 —
A. ,at exh. 6083 (1934).

(269) See James Park, Do the Securities Laws Promote Short — Termism?,10 U. C. IRVINE L.
REV.991 (2020).

(2700 H.R.REP. No.57 -3375H. R. REP. No. 57 - 3375, pt. 1,at 3 -4 ,19; Kornhauser,
supra note 235 ,at 77 ;Edward Rosewater, Chicago Conference, supra note 221, at 459 —
60.
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S

AT X IR A, SLO0T I S A I S A M A R L AR T T
SGEYRE T AR HARF AT 1 — L 2 B IR 58, 155 1 1909 4R 4w
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(271)  Hutchison, supra note 238 ,at 1049 ;e. g. , Indus. Comm’n Rep. , supra note 247, at 15.
(F.B.Thurber 8y 3t ) (“Mra &2, E—FEN, XL T BT, KT EFTHEE
FNIK A S A BRI 2R £ BT BB e — U p E R R XA FE A
TrEgEH”)

(272) See,e. g. ,Azel F. Hatch,Chicago Conference,supra note 221 ,at 71 ( L % A R E
KW SEAE 2 By B E , B 3% K # 1% 4) 3 F. B. Thurber, Chicago Conference, supra note
221,at 131 ( R H#% % #F 4+ FEE NI k% 4) ; Aaron Jones, Chicago Conference, supra
note 221 ,at 220 ( Z P W B JTFH 2 B bl & ¥4 = ) ; John M. Stahl, Chicago
Conference, supra note 221 ,at 224 ( same) ; Kornhauser, supra note 235, at 81 [ ifit %
[E % % % 4 ( National Association of Manufacturers) #0{ £ 7k X H /A JF £ 4T iE % 0y
NE AL EH FEAE B ] Abram F. Myers, Federal Regulation of Corporations Under
the Commerce Clause ,Annals AM. Acad. Pol. SOC. SCI. 143,147 (1927). ( Z L1\ &
AR RHHBEEE, PEERE 4 BRI T Ul R ARG EERER,“UHES
WKL ARET ) BT, AR, BT ERATFRERENS, TRET#
% H bk FE A E R BT R A BT E AT K #F . See,e. g.,S. 6238,
58th Cong. (1905 ) ( W 11 B Jif & 1= B 4 % ) ; H. R. 10704, 59th Cong. ( 1906 )
(same) ;H. R. 66,58th Cong. (1903) (& % & 4 );S. 1612,67th Cong. (1921)
(ATFEATIE S B0 5] B 15 B4 78 ) s H. R 188,66th Cong. (1919) (—#).

(273) Indus. Comm’n Rep. ,supra note 247 ,at 1164 (John R. Dos Passos iy Rk ).
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ANARBATUESRIN A TG ) 2, Tk 25 3 5 ] B A AT 1 IR 5 By 2 6%
25 (FTC) AE 57 48 BRLUR 1) 28 I A% B 75 3K 5 SR T, B3 1934 4F SEC [ 1)
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(274)  Kornhauser, supra note 235 ,at 125 -31.

(275 1Id. ,at 131. %+, % 3@ @542 - K 4 ( Ferdinand Pecora) % 1933 45 (GF % %) W H IR
PHATTHP EEE WRA - RW, WX T EEW, A2 RAH T U
# 4 ey 4” , Loomis Jr. & Rubman, supra note 51 ,at 165 - 66.

(276)  Seligman, supra note 49 ,at 70 —72,97 -99.

(277)  See Stanley E. Boyle, Economic Reports and the Federal Trade Commission;50 Years
Experience ,24 FED. B. J. 489 (1964 ).

) (EKRAHZERE(FIC) WRERNELAFEMBERT BERL, B2 d7T
W, AT T AT DA T - AR 4R & E sk, 1d. ,at 493 — 94,500 - 01 ; David J.
Ravenscraft & Curtis L. Wagner Il , The Role of the FTC’s Line of Business Data in
Testing and Expanding the Theory of the Firm,J. L. & ECON. 703,706 —07 (1991) ;see
also Ralph Nader et al. , Taming the Giant Corporation 135 (1976).

9 Gl EHERGERHERBEHERA, NTEREFXFAE AT USE—
3 A Fl——E K 8 #| 8 &£, See Merritt B. Fox, Retaining Mandatory Securities
Disclosure : Why Issuer Choice Is Not Investor Empowerment,85 VA. L. REV. 1335,
1353 =54 n.33 (1999).

(280) Hutchison,supra note 238 ,at 1096. ff| #n, R G Bk M E ME| R EAF L L E4HNF =
2] 8 Bk o, Rk W% %) (Clayton Act) g 4 BL25 ik, 15 U.S. C. § 19
(2018). 5 & Bl T fn T & 4 % o o] AL I 5 1K T % F0 % 25 3% 45 2| #F s, See
Adam Winkler, Corporate Law or the Law of Business?,67 L. & Contemp. Probs. 109
(2004).
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(81) HM ALY HEH T & X4 ZE R 4 (Consumer Product Safety Commission,
CPSC) T4 % # th £ E & % 25 % 4 7 /& (Food and Drug Administration, FDA) |
F 4 3t b Hl2 Z 7 2 (Equal Employment Opportunity Commission, EEOC) . T 1] B T
th¥ E B L % A 5 4 4 3 55 (Occupational Safety and Health Administration,
OSHA) .7 1] # X 4 31 3% 1% 4" /& ( Environmental Protection Agency,EPA) %

[282) See Mariana Pargendler, The Corporate Governance Obsession ,42 J. CORP. L. 359,372
(2016).

[283) Guttentag, supra note 151 ,at 166 - 68.

(284) Pargendler, supra note 282 ,at 373 - 74 ; Gordon, supra note 13 ,at 1515 ;Robert L. Rabin,
Federal Regulation in Historical Perspective,38 STAN. L. REV. 1189,1281 (1986).

[285) See,e. g. ,Ralph Nader et al. ,supra note 278 ,at 17 ;Donald E. Schwartz, The Public —
Interest Proxy Contest: Reflections on Campaign GM,69 MICH. L. REV. 419, 422
(1971).

[286) See Russell B. Stevenson,Jr. ,SEC and the New Disclosure ,62 CORNELL L. REV. 50,
50 -51 (1976).
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(5 BN TFEZ) (Freedom of Information Act) (287 #2178 Ak H 1 3 B
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PR TEANE 2., H 2 & AR X A7l 4 I R B 44 40 B 2 1975 4R
CFE 3 AR DRI R V5 ) SR B LA 1 4 2o JORI A SK 1R A B3 30 1)
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(2877 5 U.S.C. § 552 (2018).

(288) Ravenscraft & Wagner II[ ,supra note 278 ,at 706 —07 ( #i3% T %t % & 4 i 4T b K
XL T AT Y ).

(289) See Charles M. Lamb et al. , HMDA, Housing Segregation, and Racial Disparities in
Mortgage Lending ,12 STAN.J. C.R. & C.L.249,254 -60 (2016).

(290) Stevenson,supra note 286 ,at 53 - 57.

(291) Nat. Res. Def. Council, Inc. v. SEC (NRDC [ ), 389 F. Supp. 689,692 (D. D. C.
1974).

(292) Nat. Res. Def. Council, Inc. v. SEC (NRDC Il ),606 F.2d 1031,1037 (D. C. Cir.
1979).

(293) Stevenson,supra note 286 ,at 54.

(2¢4) NRDC 1,389 F. Supp. at 698. 3,77 ke % T R & t93X — Rt , 7 BIReE, e i 4
[X 3 ] 33 e % A 3 3 IX 3k e B X 7 B R OE
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(295) 1d. ,at 700.

[296)  Stevenson,supra note 286 ,at 56.

(297)  Securities Act Release No.5627 (Oct. 14,1975).SEC % ¥ T AR A £ LK ¥ &
T GHRE R R

[298) Nat. Res. Def. Council, Inc. v. SEC (NRDC I ), 606 F.2d 1031,1049 (D. C. Cir.
1979).

[29) See Roberta S. Karmel, Disclosure Reform — The SEC is Riding Off in Two Directions at
Once,71 BUS. LAW. 781,792 (2016).

(300) Proposed Amendments to Item 5 of Regulation S — K Regarding Disclosure of Certain
Environmental Proceedings, Securities Act Release No. 6315 ,46 Fed. Reg. 25638 ,25640
(May 4,1981).

(301) Karmel,supra note 299 ,at 792.
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(302) U.S.SEC. & Exch. Comm’n, Report on Questionable and Illegal Corporate Payments and
Practices Submitted to The Senate Banking — Housing and Urban Affairs Committee IN
MAY 1976, at 15.

(33) Roberta S. Karmel,Comm’r, Sec. & Exch. Comm’n, Changing Concepts of Materiality 4
(Apr. 12, 1978 ), https://www. sec. gov/news/speech/1978/041278karmel. pdf
[ https://perma. cc/72XZ - QV5Q] (#FE ).

(304) See Milton Freeman, The Legality of the SEC’s Management Fraud Program,31 BUS.
L. 1295 (1976).

(305) Stevenson,supra note 286 ,at 85 —87.

(306) See Bevis Longstreth,SEC Disclosure Policy Regarding Management Integrity ,38 BUS.
LAW. 1413,1423 —27 (1983) ; AA Sommer Jr. , Therapeutic Disclosure,4 SEC. REG.
J.263,270 =75 (1976).

(307) See James D. Redwood , Qualitative Materiality Under the SEC Proxy Rules and the Fifth
Amendment : A Disclosure Accident Waiting to Happen or Two Ships Passing in the
Night?,1992 WIS. L. REV. 315. In reaction to the scandals,Congress passed the Foreign
Corrupt Practices Act (FCPA) in 1977. Foreign Corrupt Practices Act of 1977 ,Pub. L.
No.95 -213,91 Stat. 1494[ 5% % 15 U.S. C. (2018) # EH W F ¥ |. Wb, L= B
KAERGERG NP REFLE, L LA RS E T R, RECREIT K
#) (FCPA) £ % 7 SEC 38 #| $AT, 12 € % A A2 T H FE L5

(308) Nat. Res. Def. Council,Inc. v. SEC (NRDC Il ) ,606 F.2d 1031,1061 -62 (D. C. Cir.
1979) ;see also Karmel, supra note 303, at 4 — 5; Staff Report, supra note 129, at 277,
286 — 87 ; Sommer Jr. ,supra note 306,at 269 — 70 (AR 2| 4k 3k A 2 T Bk F KR T
BAREKR, WEL R 45 HAE).
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(309) Rabin,supra note 284 ,at 1284 [#3R 7T“(JLF) B HAFHENBITH L EREL"].

(310) Staff Report, supra note 129 ,at 247 —48 ;286 - 87.

Gl E—AALEH, BYELBE,SECH AT HEER, UWHKAX AT HIT HH
Fnit %] 892 12 B, See Gordon,supra note 13 ,at 1553 - 56. %5 &, /\ & iF % % % X #
HKEMRELEELEY M,

(312) Pargendler, supra note 282, at 377; see also William L. Cary, A Proposed Federal
Corporate Minimum Standards Act,?29 BUS. L. 1101 (1974 ); William L. Cary,
Federalism and Corporate Law: Reflections Upon Delaware, 83 YALE L. J. 663
(1974 ) ;Joel F. Henning , Federal Corporate Chartering for Big Business:An Idea Whose
Time Has Come,21 DEPAUL L. REV.915 (1972) ;Richard W. Jennings, Federalization
of Corporate Law: Part Way or All the Way,31 BUS. L. 991 (1976 ) ; Donald E.
Schwartz, Towards New Corporate Goals: Co — Existence with Society,60 GEO L. J. 57
(1971).

(313) See,e. g., Douglas Branson, Progress in the Art of Social Accounting and Other
Arguments for Disclosure on Corporate Social Responsibility,29 VAND. L. REV. 529
(1976) ; Flynn, supra note 199, at 94, 103 - 05; Mueller, supra note 205, at 111;
Theodore Sonde & Harvey Pitt, Utilizing the Federal Securities Laws to “ Clear the Air!
Clean the Sky! Wash the Wind!” , 16 HOW. L. J. 831 (1971).

(314) Nader et al. ,supra note 278 ,at 133 —=79.

(315) 1d. ,at 133 -36.
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FEDCA 5 24 3l 2% w4 B P 3l 47 9 —— 7 g B el A B
A PR A B TR BURN 5 A W Z (R B IR T IR R B A
FA RPN K BB EAT A S0 B AT BT, (fE B 4 4%
AR OR AN B BB T S S X R B T RS AR A A 1A
2R ) BRI 22 5 DR 3R T i ) 508l 320

B PR RPN T CAFREER) IZERE T 1980 4 Ak
BRI B 2 AR B /R (Rosenthal ) $ 52 25 i Be 2 2k i 12 T
2N RVHURE T AN S I 5 22 Byt 1 28 ) LBB) 5 7l AT 2R LT g 1R
(Nader) % #f ( Green) F1 7€ Fil# 2 (Seligman ) 5 LAY 55 , A 7k 4h 4 By
PR )RR L 51 T CBUR HLAG | 5 ek XA AR R AT 4 o 145 B Y
AT B 329 SR, £ 5T A B0k SR 4 B 4% AR SEC Ko N, B
Je SEC 7 [ 45 45 W5 5 $e 5 A7 BRI 550 5 [ 881 7 18D 46 A3 45 531 1) e b A
Wk g g )

EREER S, ZWEE b 5 A /)R 321 5 ) A N A2 2385

(316) Id. ,at 240.

(317) 1Id. ,at 139.

318 1d. ,at 140 - 65.

319 1d. ,at 136.

(3200 Id.,at 136 —37.

(321) Id. ,at 140.

(32 H.R.7010,96th Cong. (1980). /M F X Mk F &, B oW R Z FHE/RAEEAF Y
“FE ", 126 CONG. REC. 7634 (1980).

(323) SHEHRVUEMN,“A"HEXZEEFREEAMERTISRE, P T25 MK
N E AR E R E 2 W, H.R.7010,96th Cong. (1980).

(34) Id. ,Tit. . xR EBRELEMRBERG IR

(325) Staff Report,supra note 129 ,at 321 -23. X W R TH AN , B ERX B AR REMHRT —
MNREZFEENESNS, BARXHF K, RAERTURAMNEENLLF
BRA TR 2R SEC R E 4 8 — MR, 1d. ,at 277.
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2t 4 (Metzenbaum ) f9 € Je AR AR v 52 ) 5260 9 0 o ASOAT — I 2= 4 W
o TEUNJE & BORRET R BT A IRAE , CBARAURN L 2 ) FE A0 Tk
RN BRI 23 AR, TR DA £ R AR AR R T TR o A S
A EHNE Lo AR w ARG, i) HLAGE F T 2 2852 B IE SR 44 2K
PRA KA A 2 SR ERA G IR R S, B2 A
PR 2% U e A R R UE S5 125 1y — 8 43 (328

S 2, SR AR AR AR AT R, — 3 L3R 1) 332 B 4
Sl A W] R S T S )3 3l % 1] 1] B 98 5 B £ B, o e i i
o R o) BOR HLA B 15 8L 520 AR, X 22 R DL (2RI )
Y I — 2D R I

(=) REH

JUEAT SRR D S0 (VR TE S PO AT SRR Y D ) Ui 4> 2R 4
2 A5 Bz sh TS 4 vh A IR L X $5 BT B 22 U B L fE B L T
SR PR i i 45 5 B WP (AR R L E sl 1 o WEB N LT
IR 3 SRR A8 J7 T EAT 28 JEA A —— IR R 4580 %) T AR 37 B 24
PR I 1 280 R B 3k 5D X RIBL AT BB T HE A ARIFEAR

(326) S.2567,96th Cong. (1980).

(27) ZEEREATHRSA RGN LE T, ERAASAES0 AL Eyas, %
B, “500” 4 2 Ak & SEC # 5 X 489 |14 ; 5 R iX — 3 F 4 i ¥ K, See Jones, supra
note 60 ,at 177.

(328) Bz HEEARAE T EF B I BOFE, FERRIFIHARLE R 2,
2002 4t ¢ T 9 i — B 5% 3 7% % ) ( Sarbanes — Oxley Act) #1 2010 4 #5( £ /& —7h 2
5 7% %) (Dodd - Frank Act) 4 4 D& B Ok oy 3k 96 ik o

(329) fldm, FER LA L% RS (EEOC) R A EME T o0 A &K HE: 5 EA
FRAR S H AR 5% . See supra Section |.A. EZEE NE TWiHKE
LA 2 4 #3804 . See Rory Van Loo, Regulatory Monitors, 119 COLUM. L.
REV.369 (2019).

(330) Case,supra note 70 ,at 438.

(331) Eisenberg, supra note 67, at 1006 ; Cynthia Estlund, Extending the Case for Workplace
Transparency to Information About Pay,U. C. IRVINE L. REV. 781,783 (2014 ) ; Gowri
Ramachandran, Pay Transparency,116 PA. ST. L. REV. 1043,1043 (2012 ) ; Williams,
supra note 28 ,at 1731.

(332) Lamb et al. ,supra note 289289 ,at 261.

(333) Blank,supra note 110,at 109 —20.
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TEZAL T AR R 45 HEAT 5 BB e o s 2k 39 il A 95 1 -
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(334) See,e. g.,Yosifon,supra note 17 ,at 198 —204 (% T B R W & # A A % ZH,
ERHARETEZ RN ERENRA). B4 - BRERBELRZW,ELHE
BEWEFENEAT, AL mA A X F N AN BEFREEEXNE
i ,see Greenfield,supra note 17 ,at 148 —=52 , F 3¢, i LW , B EHEEHL T E
B A5 &, T ¥ LA IR 8 BiE, see id. ,at 215 - 16.

(335) S.3348,115th Cong. (2018). &3 R # 3k - #4& i (Tammy Baldwin) 4132 8 7 %l
WEE, ZEERRT A R TR, ERRTRBAIESFR St Lot A F,
See S.2605,115th Cong. (2018). [ 3, & T # 7 & F 4 i 2| SEC 4 3t #4 % # 49 12
B EEMERNREY, AT ERNEREAA M ERAHOGR THELHE,
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WPt H—MEi ik SEC (HiE ) 48 It P ar iy 2ok W T
SEC I\ HE M 2 48 HAT 28 5% 1 SR £ 8L 500 TR ikg 2 BBk ol 5 B
LU ) W 7 AN ST T R B4R B 45 28 W S R A5 T A 75
B EEREE o AR, X W2 by i i ] f 22 PRI W A
B

5 AR AR B B DR, LR R AR YE CIEZR A2 5 k) i 14a —
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(336) See supra Section ][ .B.

(337) Choudhury, supra note 170, at 212 ; Esty & Karpilow, supra note 161, at 671 ; Ho, supra
note 161 ,at 414 - 23 ; Cynthia A. Williams & Jill E. Fisch, Request for Rulemaking on
Environmental ,Social ,and Governance Disclosure ( Oct. 1,2018) , https://www. sec.
gov/rules/petitions/2018/petnd —730. pdf [ https://perma. cc/8 BRN - VQIT].

(338) 17 C.F.R. § 240.14a-8 (2019).
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%I — P REPE TS 2B R B B i M R F0 2k 4 (i
SN T aa SUHRBEES T R TTRI) 10 1 25 22 "3RS M Bopr iR 58 1R
FEOR IR 24 it 3 AR s M) T 50 SRR, O A3 S A1 SR g T RE L
RO, IF 51BN IR AU 50 B2 X, e 248 X 30 4 55 g 114 0 ) 32
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(339) Id. § 240.14a-8(i)(2). WA RELAF R NG EMF LEFEEZZE XN T HE,
See id. § 240.14a-8(i) (5) ; SEC Staff Legal Bulletin 14 [ (Nov.1,2017).

(340) See,e. g. ,Exec. Order No. 13868 ,84 Fed. Reg. 15495 (Apr. 10,2019). It & & A b
MPAXEZHFIALHEZL, RECHET £ KEWH i, See YOSIFON, supra
note 17 ,at 60 —95.

[341) See Vertex Pharmaceuticals,Inc. ,SEC No - Action Letter,2015 WL 109832 ,at %2 -3
(Feb. 25,2015) ; Gilead Sciences, Inc. , SEC No — Action Letter,2014 WL 6984699 ,
at %9 (Feb.23,2015).
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R SR AT BE A T A8, B F U7 R 1 2645 B Y AR Rl £ 2
] AT N AL T

XA ALY R TR B, SE VUM - AR AR (Cynthia Williams )
14 28 U SCTE (R 95 58 By 22 B3 2 AN W) 2o W8 ) ol G O 1 P IE 25

(9 —HENWEZH RGEERFEELHE AR 15 P, RARBEEEH, 2N
H X = — 4 /747 (Trinity Wall Street) i ik R A 4% F k2 K ARHZE T R HHET
B, RARBEMR, ZRWEFELRELR S, XIRT —FFR,HFELT ZMH
B3k Ao R IR ARSI A 4 48 VUHE B 2 4 5] K B 2 4P, see Trinity Wall St. v.
Walmart Stores,792 F.3d 323 (3d Cir.2015) , f A 2 & , K /R 3 £ 5 H 46 L AR 2 #
T,k /R # ty Hiroko Tabuchi & # 1% 1k &£ £ E ¥ J§ 44 & & & ¥ #, see Hiroko
Tabuchi, Walmart to End Sales of Assault — Style Rifles in U. S. Stores,N. Y. TIMES
(Aug.26,2015) , https://www. nytimes. com/2015/08/27/business/walmart — to — end —
sales — of — assault — rifles — in — us — stores. html [ https://perma. cc/YA53 —-4JUG] ,

(343) Anadarko Petroleum, SEC No - Action Letter, 2013 WL 6914372, at * 6 ( Jan. 22,
2014).

B4 FEHLURFWARAEBRAT RAFETLZMENRGEES, S0 T #
T8y AR R B AT A KR R 6y &, T AR AE AR H 0 & . Blim, — KA
4 FAF F 4 w5 AR #5 % ) 5] (Harrington Investments) & ¥t & # 7 — 42 %, E sk ¥
D RBBEES X TRMEREEFNEL, HREER 2 LETW R, ERR
P O H R 1E 4 4900 £ 6 B Bk 4. See Andrea Vittorio, Cola — Cola Faces
Shareholder Activism on Sugar’s Health Risks, BLOOMBERG L. ( Feb. 11,2019),
https : //www. bloomberglaw. com/document/ X6 QGBVIK000000 [ https://perma. cc/
7VQM - V7PY].
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the — dog) Y IRI R . X 1 22 i1 47 2 ke Ut , #2428 i B 28 2 il B2 Ay ) ™
ity WA HCR G B AR 0 (B IR IR Bk i H T A 2 R i
SR — e A AT B B 5 LAY X LR N B RIS [ 5R 5 vh kAT B IE

(345) See Cynthia A. Williams, The Securities and Exchange Commission and Corporate Social
Transparency,112 HARV. L. REV. 1197,1235 (1999).

(346) See id. ,at 1237,1242,1284 -89,1294 - 95.

(347) 1d. ,at 1294.

(348) Id. ,at 1221 (EFKIEHF R § AR AR F57) ssee also id. at 1295 (4
WAa EREHNBER MO NT RAT AN EAEAL R ).

(49) fRTATHE, UFHNEBRENTREERARS, ITRT 2HEHFEUREHE N T
17 By 12 B4 % . See supra Introduction ;see also Hill,supra note 18 ,at 978 —79. # & J§,
I - v30 - E (Virginia Harper Ho) ¥ £ K, X T A F 4 X R ERE A AW EE
MLoERZEEREN, KT ERRAATATTREIEEERRBETHELR
WA, B, G HSBENEANGEE, TG B3 oy MK M B, &
7 ,Ho N\ % B K% 2| AL 2 B (K, 183% H & £, Ho,supra note 161 ,at 441.
Barnali Choudhury 8 i 7 A0 K B9 2 5 , xR R B R B R W BER HF LA # T
sk tly, (2B R A UM AT AR 9 % % 2 89 3808 $5 47 1 % . Choudhury, supra note 170, at
191,212.

(350) Langevoort & Thompson,supra note 5,at 373 —74.
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SEBOR M 2 BER R AGIEZR L o PG, ARk B T — LE B ML B B

(351) Securities Act of 1933 ,Pub. L. No. 73 -22 ,pmbl. ,48 Stat. 74,74;15 U.S.C. § 77a et
seq. (2018) ;see also Securities Exchange Act of 1934,15 U.S.C. § 78b (2018) ( 7
MRk EEE REREN —RELEFZG RS ERTHHATNIESRZS).

(352) FEM - WEBHRE T RENGRIE, L HE RN SEC ERQAFHERF L, X
R TRETARAE, TMEMHERT X, (RE—m EHTR, Mk A A4
AR H AR A ST A T ARFI ) BRI AR S E PR
HAZAHG R T AR R EH %4, Williams, supra note 345 ,at 1235, 4 t ##
BEXERECEHBENTCETUARALE THRPEEAETHENEL. §
b LB RN BB BN SRR ST T Al o AR O AR O e L i % B I A
TR W EX G HEERAAAUARER ) B ED F oL WA+ & L. See
id. ,at 1214,1240,1245 n.245. FX L EH R Z M FE W R H, IEHF X 57 &
“FEFRANEFZEHH M, 15 U.S.C. § 78b (2018) ;see also Hillary A. Sale, New
Public, supra note 59, at 138 ; Hillary A. Sale, Disclosure’s Purpose, 107 GEO. L. J. 1045,
1049 (2019) [ hereinafter Disclosure’s Purpose ] (34 iF % % 5 3 42 & By “ A 3£ 7
7 e 8 RO 5 B9 IE 2% T 37 T A R B9 — A% A1 45 ) 5 Thel,, supra note 45, at 389 - 92.
WA RA R ERETE YR EEHR I F TR LRI RERF BERAFE
A RAT Bk R B % F B, FERMAES T AT = # ., See,e. g, Jill E.
Fisch, From Legitimacy to Logic : Reconstructing Proxy Regulation ,46 VAND. L. REV.
1129,1189 - 91 (1993); Loomis Jr. & Rubman, supra note 51, at 154 — 155,170;
RIPLEY , supra note 228 ,at 77,85 —89,94 — 98,151,300 —02. 4 k- fi & , £ (GiF % %)
WATZH, YRS R T AR BRENE AN, BN, EEERYRARZATH
B 2, B - R RTEREEERE I,

(353) See The Investor’s Advocate; How the SEC Protects Investors, Maintains Market
Integrity ,and Facilitates Capital Formation,U. S. SEC. & EXCH. COMM’ N, http.//
www. sec. gov/about/whatwedo. shtml [ https://perma. cc/X28K — YAP8 ]. [& & #I,
R ,SEC ZE &l & A B, b A B MR R H MRS, ZATH R B2 RIEZE K FHH
YK Ak " National Securities Market Improvement Act of 1996, Pub. L. No. 104 —
290, § 106(b),110 Stat.3416,3424.
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(34) 17 C.F.R. § 229.103,Instruction 5C (2019).

(355) 15U.S.C. § 78m -2 (2018).

(356) Id. § 78m(r).

(357) 1d. § 78m(p).

(358)  Efth 2K LK ALBY B FE W E A 90 4% Wi o See H. R. 2364, 116th Cong. (2019) (“f# %
1934 ECEH R Z %), BEREATAEFERE FHE L GEMTH LR G HE W
A TN BT S5 R W 4 % R 7)) s HL R.7089,115th Cong. (2018) ( —Fi 5 iE
1934 £GEH R G HE)VWNFEE, ERELBNAHFIZAF ERBRNETATHNE L,
UERFBRAE BN EN N BET S XA AIREFMELIX -FEF NP
x).

(359) S.1951,116th Cong. (2019).

(360) See Mark R. Warner, Warner & Hawley Introduce Bill to Force Social Media Companies
to Disclose How They Are Monetizing User Data ( June 24,2019 ), https://www.
warner. senate. gov/public/index. cfm/2019/6/warner — hawley — introduce - bill — to —
force — social — media — companies — to — disclose — how — they — are — monetizing — user —
data [ https://perma. cc/3AXE - UYR7].

(61) ZEEARV, AN AE, B R AL R A, A5 Z E WA P E AN
L RO &/ 2L S CROE &

(362) See H.R.1053,116th Cong. (2019).
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(363) Cf. Hill,supra note 18 ,at 981 (& &3 , A G AT AN BER TR LT —maz",
AR WAt 2wk AT ey R R

(364) Steven A. Bank & George S. Georgiev, Securities Disclosure as Soundbite ; The Case of
CEO Pay Ratios 60 B. C. L. REV. 1123,1138 -39 (2019).

(365) Id. ,at 1140,1148 - 1150;Langevoort & Thompson, supra note 5 ,at 378.

(366) Bank & Georgiev,supra note 364 ,at 1138 —39.

(3677 1Id. ,at 1151 —63,1182 —83.

(368) See Brief of Respondent,Nat’l Ass’n of Mfrs. v. SEC,No. 13 —5252,2014 WL 6901084
(D. C. Cir. Dec. 8,2014 ) ; Brief of Respondent, Nat’l Ass’n of Mfrs. v. SEC,No. 13 -
5252.,2013 WL 5756165 (D. C. Cir. Oct. 23,2013). 7 % 77 % #L it , SEC 38 % H 7%
NIZERNEAT N FRNT ARG LG, TR —EREN T HHEHERAAT
AR EBENEFEZ TR, Wb, R 25 RATH AN B ¥ 5 29y £ 5
Fl 2 HALEF R4 F 22 K A4 F " Conflict Minerals, Exchange Act Release No. 34 —
67716,77 Fed. Reg. 56,350 ( Sept. 12,2012).

(369) Nat’l Ass’n of Mfrs. v. SEC,800 F.3d 518,524,527 (D. C. Cir.2015).
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(370) Gordon, supra note 13 ,at 1540 ;see also Jeff Schwartz, De Facto Shareholder Primacy,
79 MD. L. REV. , https://ssrn. com/abstract = 3402486 [ https://perma. cc/4ZAD -
PCSH] (438 7 %15 B4 B o (7 Ao ¥F SRR 08 o) /8 38 2 DUA 4 3L I R A 22 0% R
holEREFEYERA ML),

(B BEWEHAT THERENHI, AR LR E XA W W TS

(372) Fontenay,supra note 119 ,at 448 ; Frank Partnoy, The Death of the IPO , Atlantic ( Nov.
2018 ), https://www. theatlantic. com/magazine/archive/2018/11/private — inequity/
570808 [ https://perma. cc/H7VU - Q8TZ].

(373) See Cf. Cyrus Aghamolla & Richard T. Thakor, Do Mandatory Disclosure Requirements
for Private Firms Increase the Propensity of Going Public? (July 29,2019) (% % &
%) ,https://ssm. com/abstract = 3428780 [ https://perma. cc/QE84 — QPW5 ] ( % #,
% FDA AFF s R iR Hr ZE R By A5 EA T i AR ARESHZ hAHRE).

249



HE 3 8580 (58 = T U %)

HNFRZ N E ARG X se g it AR se 0 1, i, R
SR T Ml 451 B4 1 531 2 A5 e ] R T AN S HE T PE S, AT R 2 I TR B T
7 1k 57

SEORERE I | i T UEZRIE MV 5552 e 1) ) 28 LT R A 2K
PRLIHG 24 2 ) 0 8 AT 5% LT R 2 M Y ARAE B I, R 22 32 BIE AT AR
MM A5 B £ 58 2 B A TLF- BT AR I (5700 T Bk Al 45 9% 5 g
g 1 22 U b AR DA BT A5 DA 7] T B T ASUAR AR I £ R ol S W]
REW S i R B LS (0 A 22 5 B, SR JLP R AT RE A o X ALl
16 SR I P 5 5% (ethical investment ) 1A i B R A il 1A 52 47
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(374) Daniel Hemel & Dorothy S. Lund, Sexual Harassment and Corporate Law ,118 COLUM.
L.REV.1583,1671 (2018).

(375)  See Jamillah Williams, Breaking Down Bias : Legal Mandates vs. Corporate Interests 92
WASH. L. REV. 1473 (2017 ) ; see also Lisa M. Fairfax, The Bottom Line on Board
Diversity ;A Cost — Benefit Analysis of the Business Rationales for Diversity on Corporate
Boards,2005 WIS. L. REV. 795,854 (GA 4 ¥ L #9 % L™ 7T 8 3 BUR € A M iyt
BV K 2w EEZRME").

(376) Greenfield, supra note 17, at 187 — 89; Miriam A. Cherry, The Law and Economics of
Corporate Social Responsibility and Greenwashing ,14 U. C. DAVIS BUS. L. J. 281,289 —
92 (2014) ; Velikonja, supra note 54 ,at 1951 —54. But see Nate Raymond , Massachusetts
Top Court Rules Against Exxon in Climate Change Probe ,REUTERS ( Apr. 13,2018) ,
https://www. reuters. com/article/us — exxon — mobil — climatechange/massachusetts —
top — court — rules — against — exxon — in — climate — change — probe — idUSKBN1HK20M
[ https://perma. cc/954S - QACP] (## 7 L E# EM M E KR YIFIL, 545
3% 50 7R E F 0N B A AE R AL AL L3 5 R )

(377) Ann M. Lipton, Reviving Reliance 86 FORDHAM L. REV.91,112 -23 (2017). & i,
AAMKRILRAREFHEBRNIELME SR BERBEETE, BHALMNE
R & W H 2% %, See John Schwartz, New York Loses Climate Change Fraud
Case Against Exxon ,N.Y. TIMES (Dec. 10,2019) ,https://www. nytimes. com/2019/
12/10/climate/exxon — climate — lawsuit — new - york. html [ https://perma. cc/
T4UP -65WY].

GBr) EEMREL, CEETHEIEKNRMEN, Seeid. ,at 133.

(379) Case,supra note 70,at 395 (“&" FHARLEHE I BHENTERE HE T A
B 4 524 4 89 5 /7 ) ; Cherry , supra note 376 ,at 289 ; Fisch, supra note 161 ,at 948.
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(3%30) Ho & Park,supra note 169, at 258 ; Fisch, supra note 161, at 944 — 46 ; Case, supra note
70 ,at 395 -401.
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RF T HFFRIERAEERALEN AT H LW RERARE LT EHE R
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b BB A B A B AL 4 B 1% UL, See Katie Benner, How Uber’s Chief Is
Gaining Even More Clout in the Company,N. Y. TIMES (June 12,2017 ), https://
www. nytimes. com/2017/06/12/technology/uber — chief — travis — kalanick - stock —
buyback. html [ https://perma. cc/7TNL — GWUA | [ 3% — 4 A T 75 453 89 | 1 W3,
RAEIT G F Al 46 A A4 4 3B - & 2 B 5% (Travis Kalanick) #9 # % 4% ] ; Julie Bort,
Here’s How Much Uber Stock Ousted CEO Travis Kalanick Actually Controls, BUS.
INSIDER ( Aug. 10,2017 ) , https://www. businessinsider. com/how — much — uber —
stock — travis — kalanick — controls —2017 -8 [ https://perma. cc/E9GA — WP8D | ( it
WHABAE-FIFRTRE, A FHAEFLZREAOREN). RNE TR ELE
EBHREENE FEAFTRFEAE N RANSNEG, X BEH L2 FH
¥ 4t EE WA %, See,e. g., Alan Feuer, Hobby Lobby Agrees to Forfeit 5500
Artifacts Smuggled Out of Irag,N. Y. TIMES (July 5,2017) , https://www. nytimes.
com/2017/07/05/nyregion/hobby — lobby — artifacts — smuggle — iraq. html [ https://
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Blackwater Changes Name ,ABC NEWS (Jan. 30,2009 ) , https://abcnews. go. com/
Blotter/Blackwater/story? id =6873331 [ https://perma. cc/6 VRL - 7DSC].

(382]) Case,supra note 70, at 395 ; Choudhury, supra note 170, at 211 ;Fisch, supra note 161 ,at
947 —52;Ho & Park, supra note 169 ,at 266 - 68.

(383) 10 Tips for 10 — Ks and Proxy Statements, MAYER BROWN (Jan.3,2019) ,https://
www. mayerbrown. com/ — /media/files/perspectives — events/publications/2019/01/
10 —tips — for — 10 — ks — and — proxy - statements/files/update — 10 — tips _v7/
fileattachment/update — 10 — tips_v7. pdf [ https;//perma. cc/AM35 -3XUX].

(384) Fox,supra note 279 ,at 1340 ; Sale, Disclosure’s Purpose, supra note 352 ,at 1050.

(385] Langevoort & Thompson,supra note 5,at 376.

(386) Case,supra note 70,at 420 (i1 T Wi & A E4T K 5 v o BEAR By [ 2, 3x S BE(R A
BABTHEEGT , 2 ESNEK).

(387) Fox,supra note 279 ,at 1358 —59.
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(388) See Bernard et al. ,supra note 3 ,at 96 —98.

(389) See Directive 2014, supra note 4; see also Global Reporting Initiative, Member State
Implementationof Directive 2014/95/EU, https://www. globalreporting. org/
resourcelibrary/NFRpublication% 20online _ version. pdf [ https://perma. cc/TU3A -
6VTU] (HAZAEAETFE X HIRATH ).

(390) See European Commission,Non — Financial Reporting, http://europa. eu/rapid/press —
release_ MEMO - 14 —301 _en. htm [ https://perma. cc/W7FB — XRB2 ] ; see also Afra
Afsharipour, Redefining Corporate Purpose:An International Perspective ,40 SEATTLE
U. L. REV. 465,487 (2017) , 61 Z % sk e K A TF 2 5 LR A TF AT R R & o

(391) See Global Reporting Initiative, supra note 389.

(32 MHTHEANGZRR(HFHERERTRER) , 4 BT 2EANTIGATHEE
K. See,e. g., Workplace Gender Equality Agency, Gov’t of Austl. , International
Gender Equality Reporting Schemes ( Apr. 8,2019) ,https://www. wgea. gov. au/sites/
default/files/documents/2019 — 04 — 4% 20International% C20reporting% 20schemes _
Final_for_web_0. pdf [ https://perma. cc/84NW — QUVS ] ; Case, supra note 70, at 402.

(393) RAFFRAIES %, N AE HIRE REAFEE, 17 C.F.R. § 229.10(f) (2019).
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2018) ,https://www. bloomberg. com/opinion/articles/2018 — 04 — 09/where — have —
all — the — u — s — public — companies — gone [ https://perma. cc/S4GM - U6P9 ].

(397) See Elliott J. Weiss, Disclosure and Corporate Accountability, 34 BUS. LAW. 575
(1979) ; Staff Report, supra note 129 ,at 275.

(398) A —LEAATFREGHELRF T AR 5240 X % S 89§ B4 . See Susan Gary, Best
Interests in the Long Term: Fiduciary Duties and ESG Integration,90 U. COLO. L.
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(401 29 C.F.R. §1602.7 (2019).

(402) 40 C.F.R § 704 (2019) ;Case,supra note 70 ,at 384.

(403) 29 C.F.R. § § 1904.7,1904.39,1910.1200 (2019).

(404) 16 C.F.R. §1115.6 (2019);21 C.F.R. § § 314.80,803 (2019).
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Res. Def. Council , Inc. v. SEC (NRDC Il ) ,606 F.2d 1031,1041 (D. C. Cir. 1979). ix
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(2014).

(421) See Ann M. Lipton, Fact or Fiction : Flawed Approaches to Evaluating Market Behavior
in Securities Litigation,20 TENN. J. BUS. L. 741 (1 4t %t 3 3% % 3 09 SO0 4o 7 88 &%
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YR UM B B 4T, See Pritchard, supra note 418, at 28.
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The Limits of Disclosure,36 SEATTLE U. L. REV. 599,605 (2013).

(426) Ben — Shahar & Schneider, supra note 25, at 686 — 87 ; Davidoff & Hill, supra note 425,
at 622.

(427) Davidoff & Hill,supra note 425 ,at 604.
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(2019).
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Williams , supra note 28 ,at 1731 (diversity).

@35 —FHHMNERBREGFTRELN, - SR ELVETERNE T EBEFHEX
B9 R A, WA T 38 46 Bk & 4 7B X %, See Bernard et al. ,supra note 3 ,at 107,110 ;see also
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216, at 690.
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