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(1)

(2)

(3]

(4)

See, e. g., Adolf A. Berle, Jr., Corporate Powers as Powers in Trust,44 Harv. L.
Rev. 1049, 1049 (1931) [ hereinafter Berle, Corporate Powers ] ( & % /\ ] 4 7 2 i
2 8B fr A R FE W F| 25) 3 E. Merrick Dodd, Jr. , For Whom Are Corporate Managers
Trustees?, 45 Harv. L. Rev. 1145, 1148 (1932) (“/A A ik, 3k 2 ik 2 09 %] 2 3,
EANEEGEHRT LA —ANEEA S WS b ik LA 2 A o a0y £ 50
AL By 77 30 LR o PR X R B AR RIS AT W, WA
EXRAWERT M EHEFTEE AN HYE,”); see also Adolf A. Berle, Jr., For
Whom Corporate Managers Are Trustee —s: A Note, 45 Harv. L. Rev. 1365, 1365 - 67
(1932) [ hereinafter Berle, Corporate Managers | ( B i % £ #74% ).

See, e. g., C. A. Harwell Wells, The Cycles of Corporate Social Responsibility: An
Historical Retrospective for the Twenty — First Century, 51 U. Kan. L. Rev.77, 78 -
82 (2002) (it % I 4 W # & Ft £ FF b B9 X &) ; see also, e. g., Thomas L.
Hazen Bren L. Buckley, Models of Corporate Conduct: From the Government
Dominated Corporation to the Corporate Dominated Government, 58 Neb. L. Rev.
100, 103 -06 (1978) (same).

FEMH EFLZHELT MASHELAFTHTITREGEZNG, REXTT
FER AT R AR S A5 T A FE — B3R T I ] A e & 5
3RS R, At — A 5 Aok E0 s, — R AT A b A s
25 4 i R TG & R fi £ By, See Burwell v. Hobby Lobby Stores, Inc. , 573 U.
S. 682, 701, 703, 711 —12 (2014).

See, e. g., Adi Libson, Taking Shareholders’ Social Preferences Seriously: Confronting
a New Agency Problem, 9 U. C. Trvine L. Rev.699,707 (2019) (itihH * £ 2 fufik
AR 2w £ 7w R R R )
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—LE P FRE Al AR KU IR AR, X 5T 12 S 4 A 1] 7 2L e
R KBS THL 2. 24K, SR E s AR R U7 dh 2
LA O I — A28 LR 2 2 1 U1 OG T B il

fl#t 2 TP 4L (CSR) iz 3 Ay B v ) %5 1 H 22 8 47 o i 4 & 5
i U8 328 Bl R A SR v B s Rz R IR Ak 2 FINA B S AL (ESG)
s L0 WA ARG Z 8] (1 22 X 7E T : CSR B 45 1k Hu i i 1724 W)
Xk 2E HARRY KM . AL Z T, ESG W Sz e 1 — Fifid i 42 B Fe bRk A i

(5] See,e. g., David S. Ruder, Public Obligations of Private Corporations, 114 U. Pa.
L. Rev.209, 229(1965) (“ Toifs & b B FF 3L 3%k (BURFJE A7 , % R AR A 8] 4 2 1E
Ao AT K WIS E T B R, N EAT A S W HATH A E FE AT
PLG FliE e KA B AR — B, Gl AE R, AT E WIE A XS04 EH,
AR AS A, Aot — S WD A E A MW, I ARSHAEE
HERHPELEK,”); see also, e. g., Daniel J. Morrissey, The Riddle of Shareholder
Rights and Corporate Social Responsibility,80 Brook. L. Rev. 353, 355 -59 (2015)
(B EFAs EFE2R AL FTEEYSLERN ).

(6] See Bus. Roundtable, Statement on the Purpose of a Corporation 1 (2019), https://
s3. amazonaws. com/brt. org/BRT - StatementonthePurposeofaCorporationOctober2020.
pdf[ https://perma. cc/3JZXAFW8 | ; Larry Fink, A Fundamental Reshaping of Finance,
BLACKROCK, https://www. blackrock. com/us/individual/larry — fink — ceo — letter
[ https://perma. cc/67LC -2LFY ] ; see also, e. g., David A. Katz Laura McIntosh,
Sustainability in the Spotlight, Harv. L. Sch. F. ON CORP. GOVERNANCE (Jan.
27, 2020), https://corpgov. law. harvard. edu/2020/01/27/sustainability — in — the —
spotlight/[ https://perma. cc/J5JE - YS93] (itit Nl 3E/E % CEO tyfz). H A X sk
JE Tt S LT SCEB(30) ~ (55) Fo ki I XA

(7) WS LT CER(S) ~(79]) Fo b i SO,

(8] See, e. g., Paul Monaghan, Corporate Social Responsibility: How the Movement Has
Evolved Since the 90s,The Guardian(Mayl1, 2013), https://www. theguardian. com/
sustainable — business/ csr — retrospective — how — movement — developed —90s[ https://
perma. cc/VBUS - JYWV].

(9] See,e. g., George Strobel, Making Sense of ESG: A Primer on Social Corporate
Responsibility, Forbes (Mar. 5, 2020) , https://www. forbes. com/ sites/ forbesfinance
council/2020/03/05/making — sense — of — esg — a — primer — on — social — corporate —
responsibility/? sh =54d119fcd471 [ https://penna. cc/ AMW5 — HTM9 ] .
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(10]

(1]
(12)

(13)

See, e. g., Shane Blanton & Anna West, Callan Inst. , 2019 ESG Survey 2 (2019),
https://www. callan. com/wp — content/uploads/2019/09/2019 - ESG - Survey. pdf
[ https: //perma. cc/AHD8 — AHAD | ; BillyNauman, ESG Money Market Funds Grow
15% in First Half of 2019, Fin. Times (July 14, 2019), https://www. ft. com/
content/2¢7b8438 — aSa6 — 11e9 — 984c¢ - fac8325aaa04 [ https://perma. cc/Q3F2 —
GUEQ ] ; Abhishek Vishnoi, Five Trends MSCI Sees in the Growth in Sustainable
Investing, Bloomber Ggreen (Jan. 15,2020), https://www. bloomberg. com/news/
articles/2020 —01 — 16/here — are — five — trends — msci — sees — leading — growth — in —
esg — investing [ https://perma. cc/TNJ5 -6VVR].

See generally 8 J. ENV’ T INVESTING, no. 1, 2017 (i#f; ESG ##).

Sustainable Insight Cap. Mgmt. , Sustainable Perspectivefor Themainstream Investor:
Who are the ESG Rating Agencies? 2 (2016 ), https://www. sicm. com/docs/
whorates. pdf [ https://perma. cc/8RFA — TK7P]. 1E 11,6 K & Kty ESG #4242 f#
WEETATZENE, 1d

, e. g, Environmental, Social, Governance ( ESG ), KPMG, https;//
boardleadership. kpmg. us/esg. html [ https://perma. cc/QQV2 - SPAK ] ( ¢ % ESG 5§
# %K #F WM x ¥); ESG Data, Bloomberg, https://company. content. cirrus.
bloomberg. com/impact/ products/esg — data/ [ https://perma. cc/AA79 - 55FH] ( &=
A 1.8 7 4 % F 1# )7 Bloomberg t ESG #(3% ) ; Georg Kell, The Remarkable Rise
of ESG, Forbes (July 11, 2018) , https://www. foibes. com/sites/ georgkell/2018/07/
11/the — remarkable — rise — of — esg/#748ca06d1695 [ https://perma. cc/8T4V —
LPBY | (42 B i b3z & o Mok i % i ] ESG).

See
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(14) See, e. g., Rakhi Kumar & Ali Weiner, State St. Glob. Advisors, The Esgdata Chal —
Lenge 1, 4 (2019), https://www. ssga. com/investment — topics/environmental —
social — governance/2019/03/esg — data — challenge. pdf [ https://perma. cc/49J9 —
FZUK].

(15) See, e. g., Rodolfo Araujo & Kosmas Papadopoulos, Top 10ESG Trends for the New
Decade, JD Supra(Feb.21, 2020), https://www. jdsupra. com/legalnews/top — 10 —
esg — trends — for — the — new — decade — 26581/ https://perma. cc/9M5B — 3X6C |

(“EATHFHEFTHH) Z KA ESG X SERRAFEA). M MR K
R ARHER RSN FEZRFARREBNALEAT —THEEW, UEE
H ESG 4 & % %ty 4r Y& 1k #2 £, See Michael Cohn, SASB Teams with GRIlon
Sustainability Reporting, Acct. Today ( July 13, 2020 ), https://www.
accountingtoday. com/news/sasb — teams — with — gri — on — sustainability — reporting
[ https://perma. cc/SNLTQV2L] ( & # Bt A8 ).

(16) See Araujo & Papadopoulos, supra note 15( ¥ ESG # B A “HH A", R N &
ESG # & /) fRH K)o

(17) See, e. g., John Kong Shan Ho, Regulating Environmental, Social, and Governance
Disclosure by Listed Companies: A Comparison of Major Financial Markets, 15 .
Compar. L. 133, 138 =52 (2020) (itibA k& H M3 n BSG R & W &%),
Gregory Jackson et al. , Mandatory Non — financial Disclosure and Its Influence on CSR;
An International Comparison,162 J. Bus. Ethics 323, 328 —29 (2020) (it &4

K i # % FE A b # 2& FF); Francesco Guarascio, EU Rules on Responsible
Investments to Kick In from 2021 . Document, Reuters (Nov. 4, 2019), https://www.
reuters. com/ article/us —eu — regulations — sustainablefinance/eu — rules — on — responsible —
investments — to — kick — in — from - 2021 - document — idUSKBN1XE1U3 [ https://
perma. cc/5BTE - GRVB] (it BR B 4 @k 47 5 A 8y 1 3¢ (£ 30 R A0 3T %)

(18) See, e. g., Stephen Kim Park, Social Responsibility Regulation and Its Challenges to
Corporate Compliance ,14 Brook. J. Corp. Fin. & Com. L. 39,43 (2019) (% #
[E A Ep Z By CSR E sk ); K. R. Pillai, Corporate Social Responsibility in India: A
Journey from Corporate Philanthropy to Government Mandate, 10 Indian J. Corp.
Governance 176, 179 -81(2017) (ititHEL VH A FEWELT LISV o FHHFE
£4).
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(19) See infra notes 106 — 151 and accompanying text.

[20) See infra notes 181 —293 and accompanying text.

(21) See, e. g., Richard W. Jennings, The Role of the States in Corporate Regulation and
Investor Protection 23 Llaw & Contemp. Probs. 193, 194 —207 (1958) (#f 5 )N BT
FE/NE W e 4E B ) 5 Elvin R. Latty, Why Are Business Corporation Laws Largely
“Enabling” 7,50 Cornell L. Q. 599,601 —02 (1965) (itit A VA« 8 b A F &+
A bETIEE AN E EHA); see also, e. g., Thomas L. Hazen, Corporate Chartering
and the Securities Markets: Shareholder Suffrage, Corporate Responsibility and
Managerial Accountability, 1978 Wis. L. Rev.391, 392 - 96 (it /M /A 5] & #2 fn Bt
ARFHHRFMESR).

[22) See, e. g., Harris Berlack, Federal Incorporation and Securities Regulation, 49 Harv.
L Rev. 396, 396 (1936); Donald E. Schwartz, A Case for Federal Chartering of
Corporations,31 Bus. Law. 1125, 1125, 1128 =30 (1976) ( X B A G £ %
) ; Donald E. Schwartz, Federal Chartering of Corporations: An Introduction 61
Geo. L. J. 71, 71 (1972); Note, Federal Chartering of Corporations: A Proposal,
61 Geo. L. J. 89,96 (1972) (same) ; see also, e. g. , William L. Cary, A Proposed
Federal Corporate Minimum Standards Act, 29 Bus. Law. 1101, 1114 - 16 (1974)
(BB A8 RBR KA 5 36 3 % k) ; William L. Cary, Federalism
and Corporate Law; Reflections Upon Delaware, 83 Yale L. J. 663, 670 -84 (1974)
(I b AR 4 A 5] 3 P ey LB )

(23) See, e. g., Hazen, supra note 21, at 392 —96 (3¢ M| 2 5] 3% Fn Bk 25 3F 5% 3% 9 & X
Z &) ; see also, e. g., Arthur Fleischer, Jr., “ Federal Corporation Law” : An
Assessment, 78 Harv. L. Rev. 1146, 1179 (1965) ( F #R B # /A 7] % B 1933 4 L 5k
HREEHFEFALDE “HEHER”).
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(24) See infra notes 189 — 199, 246 —264 and accompanying text.

(25) See infra notes 30 — 101 and accompanying text.

(26] See infra notes 106 — 151 and accompanying text.

(27) See infra notes 152 - 180 and accompanying text.

(28) See infra notes 181 —293 and accompanying text.

(29) See infra notes 30, 36 —37 and accompanying text.

(30) Bus. Roundtable, supra note 6, at 1.

(31) AYERZLWEELENLT LA AN FE-NAL, LA LS L E CEO ﬁE
PREE R, FREA, G HERER,FELH BRI LA, HVEES
WRLARNEEER (D) ERAARAATANERATE RS LR 2N B HE
AT b g B TR (2) A BOR AR A HR B RN RORE B B B DL BT SE T AT é’?
FMAT 55 2, History, Bus. Roundtable (Jan. 17, 2011), https://s3. amazonaws.
com/brt. org/archive/legacy/uploads/studies — reports/downloads/BRT _ History _
1172011. pdf [ https://perma. cc/PFK9 - KS8Z].

(32) See, e. g., News Analysis; Business Roundtable’s “ Statement on the Purpose of a
Corporation” Raises Eyebrows & Ire, Wall St. Law. , Sept. 2019, at9, 11 —12 (it
S b (B R S E R A R B A — R B
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(33)

(34]

(35)

See, e. g., Martin Lipton et al. , Wachtell Lipton on the Purpose of the Corporation,
Cls Blue Skyblog (May 27, 2020), https://clsbluesky. law. columbia. edu/2020/05/
27/wachtell - lipton — on — the — purpose — of — the — corporation/ [ https://perma. cc/
WT79 - AKT2] (“AFE W ENZITREAE HE EFRMTHEN L L, La#KH
N XFELERAERGEXEFENA AR F(RA R T E P HEH R
AFRALIK) , B A B fu s F L RAB Lk A b7 48 €, O 5 AR € B, R 2 L HF
NE AKX~ EE SRS, XM ENBMARY) 2, ER T AW L
R B AT S RV R . TR LA AR B ARALE A A F

HEMNENRFEHCENE, GEPEEATHNERBRFTMRE L DA 2 FTAHE
Wk, B EMESREEL VA GRS AERR, FRIETF YR K, %45
HEMERF HREFLEX A ZWNERENTER LA, ENRESS

BB R AN T MR H W FE, E G RAE QT A f TR K A E
F.").

See, e. g., Robert G. Eccles & Svetlana Klimenko, The Investor Revolution, Harv.

Bus. Rev., May - June 2019, at 106 (3% B i T 4% % 2 %t ESG [5] B2 ty 24 # 34 o, #%
RRK A TEKEHME ) ; Adam Connaker & Saadia Madsbjerg, The State of
Socially Responsible Investing, Harv. Bus. Rev. (Jan. 17, 2019), https://hbr. org/
2019/01/the - state — of — socially — responsible — investing [ https://perma. cc/88VJ —

5ZK6] (47 Bt e F A4 K 1y Peik #5 K ) ; Cydney Posner, So Long to Shareholder
Primacy, Harv. L. Sch. F. On Corp. Governance ( Aug.22,2019) , https://corpgov.

law. harvard. edu/2019/08/22/so — long — to — shareholder — primacy/ [ https://perma.

cc/6F37 - QT2W] (5] 2019 £ 3 AW — AR ERE L &, 41% #1 i & 500 3
CEO [a] & * f oAt & 7] BB 2 AT B9 A2 0 e 4 Bk iy — 36 7).

See Pippa Stevens, Your Complete Guide to Investing with a Conscience, a $ 30 Trillion
Market Just Getting Started, CNBC, https://www. cnbc. com/2019/12/14/your —

complete — guide — to — socially — responsible — investing. html[ https://perna. cc/8B8L —

3YBJ] (Dec.16, 2019).
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(36)

(37)
(38)

(39]

(40)

See David Wethe & Kevin Crowley, Chevron’s Investors Defy Board in Demanding
Climate Disclosures, Bloomberg Green ( May 27, 2020 ), https://www. bloomberg.

com/news/ articles/2020 — 05 —27/chevron — investors — back — proposal — for — climate —

lobbying - report[ https://penna. cc/4PS9 — GP4J]. To read the Paris Agreement in its
entirety, see Paris Agreement to the United Nations Framework Convention on Climate
Change, Dec. 12, 2015, T.I. A. S. No. 16 — 1004, https://unfccc. int/sites/default/
files/englishjparisagreement. pdf[ https://perma. cc/UIHS6 —5PAY].

Fink, supra note 6; see, e. g., Katz & Mclntosh, supra note 6.

CALPERS Z M A#EE R BRKZ AN E FH %5, See CALPERS, www. calpers.

ca. gov [ https://perma. cc/2XFK - L7PL | ; see also, e. g., Douglas M. Branson,
Corporate Governance “ Reform” and the New Corporate Social Responsibility, 62 U.

Pitt. L. Rev.605, 631, 641 (2001) (i CALPERS 4k Jy 3 8 # ¥t 3£ 4t £ 5K A4

).

NYCERS 244 & BB KRG & FH 4 5. See NYCERS, www. nycers. org
[ https;//perma. cc/49HU - LB6B].

See Branson, supra note 38, at 634 [ “% CALPERS 2 %/ iy 8 & , Bl 3F & 7% 3K
WAL REANT R RBRAL (NYCERS) H B2 MBIk R 5% &5 09 R KA
T A (ACTW) 3% # 4 it %I ML & TIAA - CREF,” |; see also, e. g., David
Hess, Public Pensions and the Promise of Shareholder Activism for the Next Frontier of
Corporate Governance : Sustainable Economic Development, 2 Va. L. & Bus. Rev.

221, 223 -25 (2007) (itiy ESG A FE R L &P XMW EE B ); of Max M.

Schanzenbach & Robert H. Sitkoff, Reconciling Fiduciary Duty and Social Conscience

The Law and Economics of ESG Investing by a Trustee, 72 Stan. L. Rev.381, 399 —425
(2020) (E #4070 gr 24 0 46 A7 LAARIE R X 46 S0 047 BSG # %) .
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(41]

(42]

(43]

(44]

See Greg lacurci, Money Moving into Environmental Funds Shatters Previous Record,
CNBC (Jan. 14, 2020), https://www. cnbc. com/2020/01/14/esg — funds — see —
record — inflows — in — 2019. html [ https://perma. cc/7QP9 — 9HK2 | ( # % #& 2019
ELHFEHE ARG T 206 12 E T HFAL ) 5 see also, e. g., Edouard Dubois & Ali
Saribas, Making Corporate Purpose Tangible A Survey of Investors, Harv. L. Sch. F.
On Corp. Governance (June 19, 2020) , https://corpgov. law. harvard. edu/2020/06/
19/making - corporate — purpose — tangible — a — survey — of — investors/[ https://
perma. cc/N8T2 —~ CW7H] (3if B - 8 % # xf ESG f 3 Ar X i ) .

See David Caleb Mutua, ESG Is Increasingly Important in Credit Ratings, Moody’s
Says, Bloomberggreen ( Apr. 14, 2020) , https://www. bloomberg. com/news/ articles/
2020 — 04 - 14/esg — is — increasingly — important — in — credit — ratings — moody — s — says
[ https://penna. cc/GAS2 — FPTM ].

See, e. g., HesterM. Peirce, Comm’r, U. S. Sec. &Exch. Comm’n, Scarlet Letters:
Remarks Before the American Enterprise Institute ( Junel8,2019), https://www. sec.
gov/news/ speech/speech — peirce — 061819 https://perna. cc/BL8W — 6RXX | ( i £¢
ESG #yfiH&) .

Open Letter to BlackRock CEO Larry Fink, Nat’ Lctr. Forpub. Pol’ Yrsch. ( Apr. 15,
2020), https://nationalcenter. org/ncppr/2020/04/15/open — letter — to — blackrock —
ceo — larry — fink/ [ https://perma. cc/8DHJ — KAN9 | [ “ix 37 % 3 fa AL 1E 1% I 3 1%
EREAFAFETHHRNEZNEFAA T RUUEEAHENEREE, I
KERLIMAEFHETLFALERFEFNIHIE LML E (BESG) kA #
E P
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(45)

(46)

(47]

Bldm, W3 4% B J Fk, COVID — 19 & & & o 3 S 8 % #h 7 B £, See Philipp
Hildebrand et al. ,Blackrock, Sustainable Investing: Resili — Ence Amid Uncertainty 2 —
4 (2020), https;//www. blackrock. com/corpomte/literature/investor — education/
sustainable — investing — resilience. pdf|[ https://perma. cc/JY2Y - 3UKX]; see also,
e. g., David A. Katz & Laura MclIntosh, Corporate Governance Update: EESG and
the COVID - 19 Crisis, Harv. L. Sch. F. On Corp. Governance ( May 31, 2020),
https ://corpgov. law. harvard. edu/2020/05/31/ corporate — governance — update — eesg —
and — the — covid - 19 — crisis/[ https://perma. cc/’HYF9 — Y3XA ] [ #& & & & & 1t ¥
%ﬂﬂ”ﬂﬁﬁ% J H “COVID - 19 fllmif T 18 LAF] 2540 X # 4 5 1] 69 36 i 37 &
BR, EREBTARMBE, ARAARF I ERT AP S8 WEM, &%
%\T/\ﬂ‘?@a 1Bk fL Fn B 79z 89 4 X 7 ]; Klaus Schwab et al. , World Econ. F.
Stakeholder Principles in the COVID Era 1 (2020) , http://www3. weforum. org/docs/
WEFStakeholder_Principles_COVID_Era. pdf [ https://perma. cc/5GDJ - D9PW ] ( 5%
TV ACH T R AR R M E M B B KE R £ 40 % F 4 COVID - 19 B #E1E) .
See Rusty O’Kelley et al. , Corporate Governance Challenges in the COVID — 19 Crisis:
Findings from a Survey of US Public Companies, Conf. BD. ( June 10, 2020),
https :// conferenceboard. esgauge. org/covid — 19/ governance[ https ;//perma. cc/JQ4L —
QXRSJ BAE, B — R XEH RGN, AELEREY 30% By A A& H X TR
BRBETEFET RELW;12% BAAN X2 BRM TS EEREN;10%
By AR R XK A R B 5 19% B AR A E M H A R RN E F338% A
Tt Wi R Wb R E R AR AR T—F: " b4 5 4 833k BSG L2 W
*}L#’Jﬁ HREMA AR E R ENF R, %$A7’Fﬂr%é&mlif%%%;féﬁ%émﬂékm
AT X RV 5 5 RO TR B v, IF BB K AR T ST 3k Gt (T A R 3 A K A B T
4% J& B #&,” Said Matteo Tonello, Managing Director of ESG Research at The
Conference Board. The Conference Board, New Survey Finds Sharp Divide Over
Pandemic’s Impact on Corporate Sustainability, CLS Blue Sky Blog (June 10, 2020) ,
https://clsbluesky. law. columbia. edu/2020/06/10/new — survey - finds — sharp —
divide - over — pandemics — impact — on — corporate — sustainability/ [ https://perma.
cc/2YLH -6J73].
Financial Factors in Selecting Plan Investments, 85 Fed. Reg. 72846 (Dep’t of Labor
Nov. 13, 2020) (tobe codified at 29 C. F. R. pts. 2509, 2550) ( adopting release) ;
Financial Factors in Selecting Plan Investments, 85 Fed. Reg. 39, 113, 39, 114 -39,
117 (proposed June 30, 2020) (to be codified at 29 C. F. R. pt. 2550) ( proposing

release) .
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ESG, iz 32 (Rl B R A PR B 1% ) (ERISA)US) i 2530, & N A%
LB T ESG i B 7580 2 B B P rh i is ) AR 2
FENAYBLTE 2B A0 He T3 25 A5 Al S5t MR -4 W 1) % < B 4%
FUBR , AR X 45 T (o] 1R A7 52 i P2 T 4 < 8k DA 32 A DA 5 B T
BBEAT 5 5 000 ARG TR E SR Al 32 HO 3 R A T A S [
I IEAL 2 DT B A ST 2 R 4% 1F ERISA iR R TR 4% ESG
I ANHIEG 2 5 BRARSE MR 55 ML Sk He P A Bl R 43 [52) Bt

(48)

(49)

(50)

(51)
(52]

Employee Retirement Income Security Act of 1974, Pub. L. No. 93 —406, 88 Stat.
829 (codified as amended at scattered sections of 26 U. S. C. and29 U.S.C. § § 1001 -
1461). ERISA I % ¥F % J& £ 48 Bl 3R fR 11 %],

43T R 09 1 4 7,85 Fed. Reg. at39, 113,39, 117, WA H % £
BRESFHEA— AR S AU A& o836 3§ w3 3 87yt
EUREEE REXSLRPQEXLSH - REXRELRFLEXLSHT, 1d at
39, 118.

Id. at39, 127. HAN b A4 2B BESG RF W B R =" frk B8t —F
See Id. at39, 114. RAEZF T ATl 7 ik, AF Bt kI s 2 WA IR kL b
B R oy 25 R A E RO, A2 4 F ALK E, See Interpretive
Bulletin Relating to the Employee Retirement Income Security Act of 1974, 59 Fed.
Reg. 32,606 (June 23, 1994) (to be codified at 29 C. F.R. pt. 2509). E&fH &
PRI, A THMR AR BAE VNN TSN, BT R A AE (GAO) XA T — 1
WA, Ty THREETATZ, KD RE SR ESG & KB, See U. S.
Gov’t Accountability Off. , GAO - 18 — 398, Retirement Plan Investing: Clearer
Information on Consideration of Environmental, Social, and Governance Factors Would
be Helpful 1, 44 (2018), https://www. gao. gov/assets/700/691930. pdf [ https://
perma. cc/5SKN -9BD9 | ; Ted Knutson, GAO Urges Removal of Roadblocks to ESG
Investing in Retirement Plans, FORBES (May 22, 2018), https://www. forbes. com/
sites/ tedknutson/2018/05/22/esg — investing — roadblocks — by - retirement — plans —
should - be — removed - urges — congressional — report/#4578f8ac517a [ https://perma.
cc/L3T2 -J9SG].

See infra notes63, 70 —71and accompanying text.

WA FANAETESHERER, RRTRAZENRFEd ., AF TR
iy 4 4 % ,85 Fed. Reg. at39,113, 39, 120, fw#12FK E 5k A & [ f 2 4 ESG
SHNRAKITRI LW H —ANER,
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ZALEH AL 5 Z AT, ERISA 33 7 $2 i ESG %% 4 J5 i — HLAR 2%
18 (53) B e ESG 34y ERISA it /b  ESG L4 1t
TEAL BT O T 1 A Dok A 9 TR 5

—IUESRAE 5 22 5123 (SEC) Z& b1, ESG k4 i 4 2 T 2 {5 L LU
I H AR 45 5% R SRR ey P A ESG TR 3R 54 TSR pE fi B i
R AT RS A OC T e 5 T i K PR Ml 4 i 2 w55 b i 4 %
J [55)

TS R BT T CSR A & EFIE AR CSRH AR Y 3 17 1§
Do SCPERRBIVHE T A RIS B 2R AT BN 3 55 s A AR HR
FRUEZ7 1 ) K e

KT AFEE P WA EE 500 A RREA T4k Z: , B AR &

(53) % THEyHBAEE, K4 19% ty ERISA &3 11 X3 f ESG £ 4. Id. at 39,
121, Ak, # AL I % v A % ERISA Ji & 09 35 Bl B A N R H b kit &, % T
ERISA it %] #1 ESG #y ¥ % i1 16, See Schanzenbach & Sitkoff, supra note 40, at 403 —
13,

(54) See Elad L. Roisman, Comm’r, U.S. Sec. & Exch. Comm’n, Keynote Speech at the
Society for CorporateGovernance National Conference (July 7, 2020), https://www.
sec. gov/news/ speech/roisman — keynote — society — corporate — governance — national —
conference — 2020 [ https://perma. cc/SBHQ —SNZU ] ( £ 5 B | M 89 &= A M A Z 4L
T % ESG # 7).

(55) See Sandra Boss, Our Approach to Sustainability, Harv. L. Sch. F. Oncorp.
Governance ( July 20,2020 ), https;//corpgov. law. harvard. edu/2020/07/20/our —
approach — to — sustainability/#more — 131469 [ https://perma. cc/HW4G - M4RR ]
(“AE 1A NKESRLEP RN METHE LR D RATR K FE
ReFEATEEFTANRG, E—REETHRNBELERNGZRLE NG LR
RERREANGES, RRAG A LRAEZERTAE, TUF £ EFH K
RS EEE R

(56] See, e. g., Berle, Corporate Powers, supra note 1, at 1049; Dodd, supra note 1, at
1163 (“AENiA1# & Bk, BHEAT LA — 0 —BHE TN, HRRERAH, X2 F
ST AR B AR B R R AR T X AT AR O T b B B LA M T B R, TR A L
B BT T b A O AR AL A b B T BB A R R I R B ATNR B R E AR
St A A W WA TEAE K A R AL, AR 4 TR T DLEE 4 MAE B AR AT A B R R
MW ERSEE, AT BLE L EFHGANT I TR EEL RN
" ,” ) See also, e. g., Berle, Corporate Managers, supra note 1, at 1365 — 67 ( [l iz
Dodd # 4% ).
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LR EC i E A7) BB C A KK, kit 2T T
BN ZZAFRANWT I, AN RT3 2 5 [ A b A 2RI X £ i) ft (58

KTFAFEEAHEEE T 20 {2 30 £ w - 218 (E.

Merrick Dodd) . [i[iE R - {F1 4] ( Adolf Berle) FNfE4 - >k B Hr ( Gardner
Means ) Z#2 Z [0 I REIS , P25 0 B A8 2 0 2 w42 AL e R 42
FEMAL LU, LA S AR TR 23 W) ) i AH O I o 75 IO 12 BB AR 110
JOHE L) ARTRI RN S B PR L e T 17 56 T 3 2 1 2 ) ) 4 AR G
BHIREE . 2R, IR BB LLAM 1 23 W R 25 AH G35 (00) i 1 2
PEEER) R b, I 3 A 5 [ 23 W) 1 B I 5 22 i ] 28 5~ Bl

PR LG LRE—NELFTEALESERL:EIL
R ATE AR RARAT B TR B0 RS B —— B B e RS
Fo AW A F Ry B, BNFRAMABT —FZ— L2 MH
FIRIAFNE K ELARK R ;%2 Rde N A —A
AR, BALT 4R 8] B IR ML SR 2K &

(57)
(58)

(59]
(60)

See, e. g., Libson, supra note 4, at700 —03.

See, e. g., Wan Saiful Wan - Jan, Defining Corporate Social Responsibility, 6 J.
PUB. AFFS. 176, 181 (2006) (“Xx T4 v #H LT AN L E LB TN FE XL
FEAEHSFTEURM A RS W H & FAE,EEm & F N AFNNHE, CAEE
A ] A A & FF £ ) (citation omitted) [ citing N. Craig Smith, Corporate
Social Responsibility: Not Whether, but How?, 45 CAL. MGMT. REV. 52, 55
(2003) ] ; Peter A. Atkins et al. , Putting to Rest the Debate Between CSR and Current
Corporate Law, Harv. L. Sch. F. On Corp. Governance ( Sept.7, 2019), https://
corpgov. law. harvard. edu/2019/09/07/putting — to — rest — the — debate — between — csr —
and - current — corporate — law/ [ https://perma. cc/V3CQ — YM6H | (42 % H & Wy 35 4
EAAETAVUARSTETRATEREN).

See supra notes 1 —2, 56 and accompanying text.

See, e. g., Henry G. Manne, The “Higher Criticism” of the Modern Corporation, 62
Colum. L. Rev.399, 399 (1962) (“fty X ix K Z¥ KEBHE LR AT KXW #
1&,”) ;see also, e. g., Hazen & Buckley, supra note 2, at 111 — 15 ( 3+ i% A Berle -
Dodd ##6 Z| [E 4~ A W 37 4 31 6 89 # % ) ; Bayless Manning, Thinking Straight about
Corporate Law Reform, 41 Law & Contemp. Probs. 3, 9 -29 (1977) (£t & % %
¥ J7 Wy 4 %) ; Cary Jones, Note, The Modern Corporation Looks Homeward: The
Berle and Means Revolution and the Corporate Paradigm, 1975 Utah L. Rev.471, 477 -
82 (8 # % R An A Ak B AT &)
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AATEIT AL, B ILR A 8] 89 2235 B e A e B 2] & 3
BAL, N LA TAZ AR FFARBN T LB L, L2
THFaAEGFPEF AL LT EB X, IR LA
LR L RAEGEIROTAT S % B ERAT T
HDABA AT S EIR S Feta I K F w25 R 01

AVFZAARICHUBES T 278 AR RR BT 8% 2 18] ) 418, Bt

ARE LR HIZZE BATE S B2 wA BE A AR R TR e L6
— e PUACIIE FATIIR ISR 2 b AR, KAl F A BR 1 7 I 8 e
1630 3 5 24 RIRIABITAS 1 i A 56 35 114 T B 193X — e 52 B2 O o ) L

(61]
(62)

(63)

See Manne, supra note 60, at 430.

See, e. g., Stephen M. Bainbridge, Director Primacy and Shareholder Disempowerment
119 Harv. L. Rev. 1735, 1735 -=36(2006) ( £ 5% # % F I # £ #%A£ X ) ; Stephen M.
Bainbridge, Directorv. Shareholder Primacy in the Convergence Debate 16 Transnat’L
Law. 45, 46 (2002) (1% % F E L & # # 1t 5 [ 8y /2 5 75 3 ) Robert J. Rhee, A
Legal Theory of Shareholder Primacy, 102 Minn. L. Rev. 1951, 1951 - 56 (2018)
(HBEAE EER).

See, e. g., Stephen M. Bainbridge, The New Corporate Governance in Theory and
Practice 53 (2008 ) (“ & A& W & & A AL -+ Z R 5 7] & % B #y 3 #.7) ; Lucian
A. Bebchuck & Rober to Tallarita, The Illusory Promise of Stakeholder Governance,
106 Cornell L. Rev.91(2021) (7 #k AR £ b £ XM RAF A 2240 % & Aotk &5 4 7=
4 A F| % v ) ; Henry Hansmann & Reinier Kraakman, Essay, The End of History for
Corporate Law, 89 Geo. L. J. 439, 439 (2001) (“FHHEMM 5 N8 #= N EEH
HF R K B R ARNAL AT W A7) ;Jonathan R. Macey, A Close Read of
an Excellent Commentary on Dodge v. Ford, 3 Va. L. & Bus. Rev. 177, 178, 180
(2008) ( = # Dodge v. Ford £k i % £ I & 4##) Roberta Romano, Comment, A
Cautionary Note on Drawing Lessons from Comparative Corporate Law, 102 YALE L.

J. 2021, 2023 (1993) ("B & A K B A B k50 4 1 o bk R 0 07 iR B OR 12
7 kAR A VAR B B SR AT SE 8 AR, M TR A B B SR A fk.”) s David
G. Yosifon, The Law of Corporate Purpose, 10 Berkeley Bus. L. J. 181, 181 (2013)
("REBHIFASNBEPH RAZ LA ERBERAE LR EZH) see
also, e. g., Granada Invs. , Inc. v. DWG Corp. , 823 F. Supp. 448, 459 (N. D.
Ohio 1993) ( “Hi& A& WK RFCER, A FH —MZCRENHIAT A8 FHEA
Ry - ERALKRAME . Iﬁ%ﬂii‘ﬂ B, HER A AL AEE L R
By E R, AT AR R AN EERTERFRAM TR AN, 4
R,2EWFRE B THEEE A 1% B #F.”) (Citations omitted) .
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SEFOL LT A VA NREE , N AR B4 52 A Ml A1) 45 AR 5 3 H 22
PR EE HE R,

BL 7 R i A BE AR BUR M £ 2 EIRARLE XY, 18 1 AR E
FIPEZ R0 FARZZTEEE e A, (H AL RIE IR AR EFIE A
R LU HoAt — B0 F A5 9 AC0 B SRR, 0 BV 228 RO BeA X b
g, 700 — 37 W 5% S, 1 e 1) 8 UL W AN TR R A I 9 o 2 Al ) R
A 5 R T LO7) BRI, 33K g o 12 13 S 0 24 0o JR AR 28 b A ) — i i
oI PRKE TS o

[64) See, e. g., Lynn Stout, The Shareholder Value Myth: How Putting Shareholders First
Harms Investors, Corporations, and the Public 25 (2012) (“ /A& = E k& H------ 1 B
KM E &AM EZE AR E#E,”) ;Einer Elhauge, Sacrificing Corporate Profits in
the Public Interest, 80 N. Y. U. L. Rev.733, 764 —65 (2005) ( #7 & %47 4 M ik &
BB R A FE EIE N — 5 2 %% ) ; David J. Berger, Reconsidering Stockholder
Primacy in an Era of Corporate Purpose, Harv. L. Sch. F. On Corp. Governance
(Mar. 4, 2019 ), https://corpgov. law. harvard. edu/2019/03/04/reconsidering —
stockholder — primacy — in — an — era — of — corporate — purpose/[ https://penna. cc/
P33U-XEA4] ( “HABRRMLRE, AL AL ETHERANENAEE
#,”); see also, e. g., Cathy Hwang & Yaron Nili, Shareholder - Driven
Stakeholderism, U. Chi. L. Rev. Online ( Apr. 15, 2020), https://lawreviewblog.
uchicago. edu/2020/04/15/shareholder - driven - stakeholderism — hwang - nili/
[ https://perma. cc/CK72 — N33L ] (5% W F & 4 x 2 0938 K2t RAR A3 09).

(65) Jeffrey M. Lipshaw, The False Dichotomy of Corporate Governance Platitudes, 46 J.
Corp. L. 345,351 (2021) (“#HMAXFAERBASZE X TIEHERE AL
HEHCEAA AN — LRI, % A 4 78 BOR A i AR X 213 L R, 2]
ROUEA T T R, FHNOREZLGIA) Bt X (kL HEA LM
THHRFESENIHA L) FRBALHAERERBSEETIHWEH, €
EME#RN -4k, RElmERA e pEasmERA8, W7 -FE
EREMN, - EAERAEXZEHERER, MARRENBHFE AN L ENL
o RAMR YA LY HB LA ABX LA G W AEFAT H A LH
X.") o Lipshaw 762 3, 7 ok 2] B AL B0 7 & Fad & M Koy ki, 1d.

(66) Burwell v. Hobby Lobby Stores, Inc., 573 U. S. 682, 711 —12(2014).

(67) Rhee, supra note 62, at 2015 (“ T3 & h , R F Ik & B A B3 — 97 22 RAR B iy 09 5 WA
B M Ee TAMEES, EREMARMK G AN, EFLHNE FHE b
AR —T ).
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WOHELLIR A o 28 50K R - I HLEE S (Milton Friedman ) A, 4 F
A H A — Mt 25— BRI & ok AL, iR — il i
SRR 22 E 28wl % B LR 700 ol LB & OF R 5 s S Ak 2 )
TR —Fh B B A B 2P . 0L T 5 B B 2, 24 AR oA A Y
M MR IR AR S R UL A — AT AR AT B SR, A RIS B B
P, bR T BRIV Ay 2 oh, A R B AT 2 oAt SRR IE AR & pul
S BRI JE 2 A il S B 28 A 2 BT AR R Al A i ) — 3845
P 7 A B i 71

RIILIK  JH P8 AR A8 & B /R K - 9478 (Ralph Nader) #40 0
YA — M2 THUER AR T E Z— o 1970 48, A7ER B ke 1l
SRRV T M s 7/ € S DS RV B B2 LDy e ok (S e o ER I
AR AR S L72) 8 HNA A B B2 R R 24 T TR Y 4

(68) See, e. g., Jill E. Fisch, Measuring Efficiency in Corporate Law: The Role of
Shareholder Primacy, 31 J. CORP. L. 637, 638 (2006) (W& & AL ANELRZ
AE R E LBy g — 5] #) ;Peter Atkins et al. , Social Responsibility and Enlightened
Shareholder Primacy: Views from the Courtroom and Boardroom, Harv. L. Sch. F.
On Corp. Governance ( Feb. 21, 2019), https://corpgov. law. harvard. edu/2019/02/
21/social - responsibility — and — enlightened — shareholder — primacy — views — from —
the — courtroom — and — boardroom/ [ https://perma. cc/FMA4 — KDL7 ] ( if# ESG 5
BAEZ WK R).

(69) See, e. g., Virginia Harper Ho, Why the U. S. Is Lagging on ESG Disclosure Reform,
CLS Blue Skyblog (June 2, 2020), https://clsbluesky. law. columbia. edu/2020/06/
02/why — the —u — s — is — lagging — on - esg — disclosure — reform/[ https://penna. cc/
6QM9 - SX3L] (RN *EAESGHE T T THUERWEF L, FHEET %E
TP SR A IR E b AR R A [ DR B A A R Y IR AT

(70) See, e. g., Milton Friedman, A Friedman Doctrine — The Social Responsibility of
Business Is to Increase Its Profits, N. Y. Times Mag. , Sept. 13, 1970, at 32.

(71) fm EPrag X rm ey R AT R4 B A B E 2t R B oy ZHE L, See supra
notes 30 — 34 and accompanying text. But cf Marianne M. Jennings, The Social
Responsibility of Business Is Not Social Responsibility. Assume That There Are No
Angels and Allow the Free Market’s Touch of Heaven, 16 Berkeley Bus. L. J. 325,
416, 461 (2019) (kML FE TAUHLFTEN AT XHHENT 8 & Fl5H).

(72) See, e. g., Donald E. Schwartz, The Public — Interest Proxy Contest: Reflections on
Campaign GM, 69 Mich. L. Rev.419, 425 (1971).
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KA AR, 3 — 3R U0 ) 4l B BN, SR S EL IR R
FYJE , 7E 20 22 80 AFARAY W AR v, 2 B BE IR T JLASH A9 Sz AL
i 7 X AR ( constituency statute ) , FR i/ ) B S TE A SR N 25 &
JBEAR LA 38 B £ (750 035 DXk M0 1 A1 A 2 Ry T 3k S M 114 2 D 7B
%Eﬁ&ﬁ*ﬁﬁi%ﬂﬂ@ﬂ&ﬂ@ﬁ@ (76) G 4K Z2 BN AR A F AR 2 X
TR0 330 g X VL I AR R S0 SR S N T BB A R AR O D4
Elxﬂi/féﬁﬁﬂﬁﬁi%“o (EASFE B R AR MR ACA 1 9 MEA X
BRI M 22— L7805 — A it 2 B kA N - 3 DX 3 R SR A 3 1 2K

(73] See Id. at 430.

(74) See, e. g., Ralph Nader, Mark J. Green & Joel Seligman, Taming the Giant Corpora —
Tion 118 -31 (1976).

(75) See, e. g., Eric W. Orts, Beyond Shareholders: Interpreting Corporate Constituency
Statutes, 61 Geo. Wash. L. Rev.14,23 -24(1992). kM AR ABE 22t
Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc. — % & Jc iy B i, % Z£ A b &
H W FILT B e O T 3 R LA R My S ok fb, 506 A 2d 173, 176
(Del. 1986). f& A % # —H# 4540 4 M % A % KA,

[76) See Joseph R. Shealy, Comment, The Corporate Identity Theory Dilemma: North
Carolina and the Need for Constructionist Corporate Law Reform, 94 N. C. L. Rev.
686,688 —92(2016) ( [E ik X %M 89 )f # ) ;see also, e. g., Thomas Lee Hazen,
State Anti — takeover Legislation ; The Second and Third Generations, 23 Wake Forest L.
Rev.77, 78 —81(1988) (i | % 4 1 <1 3% 4y )

[77) See Kathleen Hale, Note, Corporate Law and Stakeholders : Moving Beyond Stakeholder
Statutes, 45 Ariz. L. Rev. 823, 833 (2003) (¥ 41 MMA XM B RN E R EN) ;
Shealy, supra note 76, at 691 (same); Nathan E. Standley, Note, Lessons Learned
from the Capitulation of the Constituency Statute, 4 Elon L. Rev. 209, 212 (2012)

(same) .
(78) HEZ RN EERF FH K EMN 9 NN = —, See Shealy, supra note 76, at
696.
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FEARLEAT BE DX LRI , il 7 2% B A AR — A £

e EERTFE T 2 WA BRI 2 R AT RE 2 T 3R i
PRI o B KA L3820 TR, 125 g o 2 o 2 5 T R I s e KA A A 3
Al i 2 TD3E 217 F4 DR A A R 830 — AN X R A A L JH 01
WL, T B SR A 2 B AR L I e A R AL R A R Y. 7E eBay

(79) Conn. Gen. Stat. § 33 -756(g) (2020) [ “HIAARAE 1934 £CELE X HHEYE 12 &
EMBMHERARRERANG AT N EE, REFE () Z(O)R, BHERT, EHE
FEFAENNFAAF AR FTE, T AR (1) A5 0K A A
(2) MRAR By 3 8 30 R i, 695 N B B 5 4 4 S0 M T Al O S 2 3 R e R 3 9 AT
Bt (3) RAWAGAGWER EP HRAFENE; (4) R Ft s RE
FAFNAEAHINEREGEEHENEALEXNEZRRE, EEXTHES
REFHMES, EFLBEM AN ER T EF LB AAF QA REAN TN E
i ZE Y By ,” (footnote omitted) ] ;cf Edward S. Adams & John H. Matheson, A
Statutory Model for Corporate Constituency Concerns, 49Emory L. J. 1085, 1086
(2000) (ZE P& M AA — I8 B AN, B KA 5] F| 8 BUR AR IBAT 5 it & B R
FFrH A A

(80) See, e. g., David B. Guenther, The Strange Case of the Missing Doctrine and the
“0dd Exercise” of eBay: Why Exactly Must Corporations Maximize Profits to
Shareholders?, 12Va. L. &Bus. Rev.427, 486 (2018) ( #3F eBay [ p # ik A ] i
Newmark % Z 7 Dodge 1 Ford Motors %t /& & B )2 ., “ # Dodge ¥ Ford #h )\ 5] =
g I ,90 £ )5 ,eBay R EF| g oo # % 7 Dodge f Ford #y % % , 3f )\
RAF IR B AR B 19 2B A% FAF"). Dalia T. Mitchell, From
Dodge to eBay: The Elusive Corporate Purpose, 13 Va. L. & Bus. Rev. 155, 155 -56
(2019) (oA I i I 45 4 i, ok B AR B IE IR 40 FE ok b AF v — B9 5]
B AR, T2 o e AR T A LA, 2 ok b A B B AR [ e S
FHE,HEFEATHRE).

(81) See infra notes 108 — 119 and accompanying text.

(82) Am. L. Inst. , Principles of Corporate Governance; Analysis and Recommendations §
2. 01(b)(2) = (3) (1994) (#& R EpfE DA K ALFUE R4, A8 23 T 44 8
WAE NN ESFENH LT ANEEL R FETREEANGERENIR
UAREBA AEEX HEMEEEN).

(83) See Mitchell, supra note 80, at 155 —56.
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Domestic Holdings v. Newmark —Z& 7 (84) Frhide gl Kok e dE 46 35k T4
TR R L FEH 94T A, Craigslist (19 # 25171 % B EF AL I ( poison
pill )U85) I8 eBay AU 18], 3K 4 Ft Craigslist (1975 FIGE . (A5
HAE RSB TR, 1R A R 4 X SORTAE 23 00 (8 10 AR it (800 1k
BEih Ay, Craigslist ¥ F4 20 w00 Ak H T 2838 B 9 T2 B Y
[y, JF i

2, Craigslist A7 K A 69 8] 7 X5t R R I hAreh &
BWiiE % T, £V e H E AR & ad 52 92 3% 4R B AR
HELTARARXH, T8 L FALEFR LT Craigslist 2
g, EAF LMY —R e WMNE, 8 BEST eBay T
T EL, AFAR G0 —3 5, eBay A LR A, BLREEFT
B A Mg 3 X, AR 4 Craigslist #93% F 4138 % 2) % H XA
WREIRAE N SR R, ERAREAIE AR AN R
RN ML, A& LARBH Inc. " EVEHEIASL, B
B, AR L A AR F 3 AT %) (the right plan) & 4] 52 49
N8 BOR, B AR B A M NI R F R R A IR AR R A B
i S B4R 5 A8 ) B R M 8] 09 2RI A S K AL—— b ix sk
MR RBN— AL R RB T LG E L, R T80 A
FHAR— S LT YR RA, 2R RETARM, &
1 ,eBay 44 Craigslist 69 K 2 R4y, & Ao L FEGAT AR T
Bt B TZIL, T F a3 A 87

[84) 16 A. 3d 1, 34 (Del. Ch. 2010).

(85) AT R — B AR A X, A 38 1 P AR B0l By =7 UM B R A3 7 R B AR A B
Y W, Poison Pill, Merriam - Webster, https://www. merriam - webster. com/
dictionary/poison% 20pill [ https://penna. cc/966P — L9AB |.

(86) eBay, 16 A. 3d at 33 - 35( f£ Craigslist ## #k & AL X T 4 #F A 8 AL KX £ X328 7 R
E L E 2 )5, Craigslist & & B9 2 AL T LAAR 40 eBay B9k ). RE & B2
E A AL, (8 U 52 A Craigslist 45 7 % F 23, LT EiE % T eBay #
% Craigslist % = 2 & L6y f 7, 1d. at41.

(87) 1Id. at 34 (emphasis added) (footnote omitted).
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ANINA eBay ZEHHRIE—AMEIEH 88) AR T AR B EZH

W1, 18 eBay RIMASKHEHAAEN SR G R, eBay SRAGEDUE ATTRAFE,
TERELLESOA A I R b PR SRR T 30 3 BB AR R AN 247 £89)

(88)

(89)

See, e. g., Leo E. Strine, Jr. , The Dangers of Denial; The Need for a Clear — Eyed
Understanding of the Power and Accountability Structure Established by the Delaware
General Corporation Law, 50 Wake Forest L. Rev. 761, 774 (2015) ( % ¥ eBay“ & —
AF R ER”) ;see also, e. g., Mitchell, supra note 80, at 210 - 11 (F EF & &
T A H WD Bl AT, B FE eBay, RUE A EHT 2 AT B R R A
LR AR A e MR E A E ML ES B, X T AT R
WA EFMEE EATRE AT BB I 4 2 E LA F ERATH & F
B f 5 fn B 897 ). But see, e. g., William H. Clark, Jr. &Elizabeth K. Babson, How
Benefit Corporations Are Redefining the Purpose of Business Corporations, 38Wm.
Mitchelll. Rev. 817, 828(2012) ( “f Dodge v. Ford —# ,eBay % & 7t Ik & M B & A
B ERBHET AH Y F - ") eBay £ ¥ iy 4 YU A AT 2 Ry 0k £
By 5 T 7= A 0, B b 3 90 2 40 38 04 2 O B 5 B AR 42 N 3 0k o See,
e. g., Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173, 182
(Del. 1986) (F#H —EAE“HE", TENE-—RARELTHERENENRKX
1) ;Unocal Corp. v. Mesa Petroleum Co. , 493 A. 2d 946, 955 (Del. 1985) (A h R
LT R AT B2 T B A4 T2 R e b A A B] B H BRE BL R R 5
JB R IE PGB, T T A R AR BB A PR RO )

See Swortwood v. Tenedorade Empresas, S. A. de C. V., No. 13 CV00362, 2014
WL 12026068, at = 6 (S. D. Cal. Sept. 9, 2014) (¥ eBay ZE# 3 # B XL % 7]
#1) ;In re Gulf Fleet Holdings, Inc. , 491 B.R. 747, 776 (Bankr. W. D. La. 2013)
(¥ eBay 1k 5 ¥ R AE R MK & 548 L4 #9 £ 6] ) ; Silverberg v. Padda, C. A. No.
2017 —0250, 2019 WL 5295141, at * 3 (Del. Ch. Oct. 18, 2019) (i\ % eBay % ¥
Faz Bk B % #y B %) ; CertiSign Holding, Inc. v. Kulikovsky, C. A. No. 12055,
2018 WL 2938311, at * 15 n. 184 (Del. Ch. June 7,2018) ( 72 35 it Ik 7 th 1 F % &
5| A eBay) ; RCS Creditor Tr. v. Schorsch, C. A. No. 2017 - 0178, 2018 WL
1640169, at = 3 (Del. Ch. Apr.5, 2018) (£ & # X % # ® 5| fl eBay);In re
Metrologic Instruments, Inc. S’holders Litig. , C. A. No. A - 2472 -13T1, 2017 WL
541104, at * 11 (Del. Ch. Feb.10, 2017) (# eBay #i3d h £ K U R A B AL K
A AT B Oy B F 2 R R K BR 5T) 5 In re Books — A — Million, Inc.
S’holders Litig. , C. A. No. 11343, 2016 WL 5874974, at + 11 n. 5 (Del. Ch. Oct.
10, 2016) (| /il eBay % T % & K B 1 b | W LU 36 52 89 £ %K) ,aff'd, 164 A. 3d 56
(Del. 2017) ; Quadrant Structured Prods. Co. v. Vertin, 115 A. 3d 535, 549 n. 22
(Del. Ch. 2015) (same) ; In re Orchard Enters. , Inc. , 88 A. 3d 1, 33 n. 16 (Del.
Ch. 2014) (same) ; Blausteinv. Lord Baltimore Cap. Corp., C. A. No. 6685, 2013
WL 1810956, at * 18 (Del. Ch. Apr.30, 2013) (¥ eBay & M F 5 & Ik & & X
% %), aff'd, 84 A.3d 954 (Del. 2014).
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HA A eBay S&JE R A M E AR 2 B A A — A A T 19 631
T R T A RS S AR e ESG BRI RE 1 000 IEAnAR SCIA
TR TS RIRAE RO AR R A W 5% B SRR fE i ESG BT H
A DL P E A, A Dk 2 e S R] e 23 PR I oAk H AR A — B
SZENFUEE L0 G, A NN, R, [RUEURTE T A & B Oy 08
DNRSR B AR RO AR T E 5 L H A A B R RS 5 8 R B 2k
A AT Z A B [92)

eBay Z PRI | ¢ 42 1H 4 85 4k 2 DAL AR D Al R SR A R i A
2R IABE UL BT R RN A A BT S OC T AL S TR
P, BRIV LURAE IV e RAR A AR, 4 H - e AR R b 0 AL )
AU A DRE I kB A 23 TR O TR AR IOR A 4 (TGI8 il i 2635
R 1) 5% TSR HE G (9 TR AR A 8 e i e R A Alk A ) A

(90) See, e. g., Atkinsetal. , supranote 68 (“ B 7 W, B XN E T~ B, EEELH*
R ESG sk M EFARANEFTFELETRAR AN HHE, I
RERR EHMAE , REMN R EREFANE LR E Y -5, BAHIFLH
i S J5 e T AR M B LU AR e e, L A AR N A B R AR, N B B AT
HRER, T 2 HxEES N ESG M X JE ay iR gk i iy 45 R, e 130k A
WA X — 446 ,") (footnote omitted ) .

[91) See infra notes 108 — 119 and accompanying text; see also, e. g., Francis J. Aquilla,
Considering the Corporate Purpose, Prac. Law the Journal: Transactions & Bus. , Feb —
Mar. 2020, at 24, https://www. sullcrom. com/files/upload/PLJ _ FebMar20 _
InTheBoardroom. pdf [ https://perma. cc/7FSV —BA4L] ( “HFAFE L F 12 L F =
ZRBRA USRI AT X oy Fl g5, (EAP L E A AKX TRRUA N AT
R F B HEF 2, ") [ quoting In re Trados, Inc. S’holder Litig. , 73 A.3d 17,
37 (2013) ].

[92) Robert G. Eccles, Leo E. Strine & Timothy Youmans, Purpose with Meaning: A
Practical Way Forward, Harv. L. Sch. F. On Corp. Governance (May 16, 2020),
https ://corpgov. law. harvard. edu/2020/05/16/purpose — with — meaning — a — practical —
way - forward/ [ https://penna. cc/HQM9 — MLKA | ; see Leo E. Strine, Jr. et al. ,
Caremark and ESG, Perfect Together: A Practical Approach to Implementing an
Integrated, Efficient, and Effective Caremark and EESG Strategy 2 —3 (Harv. L.
Sch. , Discussion Paper No. 1037, 2020), http://www. law. harvard. edu/programs/
olincenter/ papers/pdf/ Strine_1037. pdf[ https://perma. cc/W97Q - 2RKIJ ] ( f## /N 5]
BT DL AE A S0 B HL R WY ESG B AR).
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o dpe AR S B AR A 1) A5 BRI DB, 0930 e dh , AT E AR 3 (R it At 2
TEAT A AT B S ARSI PO R 7 A £ TS e (H G Sk R, AT LA
2 i A R 94
LA M AT E I EAARE TSI . B5E K CSR /Eh
Je KBRSy il At 25 DAL AZ B — 43150 ARG BT R, BLAE O 4 5 )
L ESG 3R 3h e b A Ry Al 4t 23 57 432 3 1 PP A A5 o 900 ESG g 28
VR RIAE T - T 4805, A8 2 3 W] LA 2o 3k 648 A R F Al 28 5] 7E S5 30
ESG H 5 77 1 B iy i A L97)
HAIFIR BRI &% % 1 7E CSR Fl ESG @il 52 AL iy

(93] 16 A.3d1, 33 (Del. Ch. 2010) ; see also, e. g., Lipshaw, supra note 65, at6, 26
(LA AN EREAEEX TEHLRHNRETEEER).

(94) See, e. g., Leo E. Strine, Jr. ,Our Continuing Struggle with the Idea That For — Profit
Corporations SeekProfit, 47 Wake Forest L. Rev. 135, 147 n. 34 (2012) (“ % &,
AR — i, Pl R EAERRR LT EGH TR, EEH TR iR A
AN E FNE LR AN o AT, AT A SRR, T R X MR B A AL R K
HITKB E At FE,." ) ; The Rise of Responsible Investment, KPMG, https://home.
kpmg/xx/en/home/insights/2019/03/the — rise — of — responsible — investment — fs.
html[ https://perma. cc/ WRU4 — XXM9 | ( “HF 531E 52, 4| £ & % iy ESG B % X =&
MEHWEFERRFEEREN, CAMS L2 A0, BT RHEMENLE
kA ESG A ZPNEE AT RILEH).

(95) See, e. g., John M. Conley & Cynthia A. Williams, Engage, Embed, and Embellish ;
Theory Versus Practice in the Corporate Social Responsibility Movement, 31 J. Corp.
L. 1,5-11 (2005) (x4l Fo ik 2 Ko fT & A ik 2 O 19047 T A K 548
%%). Wells, supra note 2, at 130; Symposium, Corporate Social Responsibility:
Paradigm or Paradox?, 84 Cornell L. Rev. 1282 (1999) (it b # & FHF 8y L E
£).

(96] See supra notes 5 — 10 and accompanying text.

(97) See supra notes 11 — 13 and accompanying text; see also, e. g. , Why ESG Is Replacing
CSR—and What This Means to Your Business, Npower Bus. Sols. ( Apr.26, 2019),
https://www. energy — hq. co. uk/information — and - resources/editorials/ why — esg —
is — replacing — csr — and — what — this — means — to — your — business/ [ https://penna.
ce/BZSE - VPUF] ( “#£ 5% ,ESG # M T4 b dn T . i it SR & b, 40 R T, 3L
fEEFRIRF, M E,").
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5 F PTI98 R S0 SetRi T A Al B AR B mHIEAS T 2
A% B AR SRS w A T A B EEVE A 99 RS e T Ak
(4 3 S X CSR A ESG B MNME 10 JeJim , SCFRITIR T HRIFIE S
BAE L2 RS Aok LA KA o] fgg i b4k 2% 57 AT i) fi 100

= AR ERAIE S &K

A TSR T2 A AR () 5 A U0 RSN (0 iy f
SR REAIEAL o YR B AT A F % 15 AT ORS00 G ] 35l A [E]
I8 Bl AL 2 STAEAT 3h , I 2647 8 A U5 28 W 9 2 A S pLAR 1 10
(—)ARIER
716 HZEAN 17 {20 3% [ Je SR R A 28 R AR 2 vh A1) 8 W] Y 2
Frh 2E T L0 IS B, X — RRE R, O BRI A  E et

(98] See, e. g., Martin Lipton & William Savitt, Stakeholder Governance Issues and
Answers, Harv. L. Sch.F. On Corp. Governance (Oct.25, 2019), https://corpgov.
law. harvard. edu/2019/10/25/stakeholder — governance — issues — and — answers/
[ https://perma. cc/7ZZH - 5JV9 | ; John Wilcox Morrow Sodali, A Common - Sense
Approach to Corporate Purpose, ESG & Sustainability, Harv. Lsch. F. On Corp.
Governance ( Oct. 26, 2019 ), https://corpgov. law. harvard. edu/2019/10/26/a -
common — sense — approach — to — corporate — purpose — esg — and — sustainability/
[ https : //perma. cc/2FQK - P23N .

[99) See infra notes 108 —119, 141 - 151 and accompanying text.

(100) See infra notes 152 — 180 and accompanying text.

(101) See infra notes 181 —293 and accompanying text.

(102) See infra notes 106 — 107 and accompanying text.

(103)  See infra notes 108 — 119 and accompanying text.

(104)  See infra notes 120 — 139 and accompanying text.

(105) See infra notes 141 — 151 and accompanying text.

(106) See 1 James D. Cox & Thomas Lee Hazen, Treatise on the Law of Corporations §2:2
(3ded. 2011) (L EEQFFWEE) ARERZAFENEIWNESHAER,
see 3 Willi Amsearle Holdsworth,a History of English Law 469 - 75 (5th ed. 1942);
11 Willia M Searle Holdsworth, a History of English law 45 (5th ed. 1942); 1
Frederick Pollock & Frederic W. Maitland, the History of English Law Before Thetime
of Edward I, at 486 —512 (2d ed. 1898)
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PR 558 5 00 R SR 2 8] B R VF 2 B A 3R 24 T e JRE Ak SR Y, T2 e ¢
S W SR TR AT B IARE . LR T BE T X R, B
PHSLTEMIURE B4 45 501 1 SR 45 7 A 24 ) S g 2 i 070 e R[] ) fi
L B ERAE ARG R AR A B, B R F R R A EAT
JEBRAT A, P TCA . BV AN 28 RIS VR S i U Ay A Y —
JBe oy wl A A B B R AR U

(Z)RAREFX

W 5% R BT AP 5K 38 SE IR AU B R BIE SR AT RV 28 12K
FART AL T UNA A9 — B2 RNEAE A —— A Ak e T A SE R RIAT g
SE L8 R RUEOR A BT BARS 28 1 5% 15 200, I BRSOk Tz %
FLE 22 B RIE B 5% 15 A5 0K TURORHE N0 28 s se e kA7 T fuiF

(107) See 1 Cox & Hazen, supra note 106, § 2:3(3tit £E NG FEHEE).

(108) See generally Louis K. Liggett Co. v. Lee, 288 U. S. 517, 548 - 67 (1933)
(Brandeis, J. , dissenting in part) ( I8 J5 % &\ 8 3% # & J& ) ;Joseph Stancliffe Davis,
Essays in the Earlier History of American Corporations ( 1965) ( same); Samuel
Williston, History of the Law of Business Corporations Before 1800, 2 Harv. L. Rev.
105 (1888) (same). % — A FFayiE4 1811 FEA L@ T, £ A B MK L 20
£ — A K K H| B By kN F B9 3E % ch. 67, 1811 N. Y. Laws 111; see 1 Cox
& HAZEN, supra note 106, § 2:3 (itib £E AT EHWENT ),

(109)  f]4n, Uniroyal Corporation &7 /LT 7 & & 2 W K2 A B AR LHY BB £ (1) #]#  F
fil R R R RS TR TR VW LS W 3K S DA AT M KRB
HoHE R Ae A6 Y Gl ER RA 26 B RS T IH K
#OFEBE BT AEBERUEA T RER, UEA Xy A B HE %
b K LA P A R T ANE R LT T 2 AR A b (a) R LB
FEMR E B BT A A AR K BOR AR R By R SR IR LA 3 AR L b 2 AR R A i
FC B VB ML A e B B e T3 A R AR R AL A TR A B R R R AR AR R e ok iR
B IR A P 2 B AR B R BB, DL R R R T — A B A AT A
HERE AR RAEXAUNEC oA ERANT LR, URFEE A T5E P E
7 3 2 LAY R 3R TS R A R, DA R A S ol H T R R SR R R A R
B4 A A BT e Thomas lee Hazen, Jerry W. Markham & John F. Coyle,
Corporations and Other Business Enterprises Cases and Materials 192 — 93 (4th ed.
2016) [ quoting Uniroyal, Inc., Amended Certificate of Organization ( as amended
Apr. 18, 1969) ]. Uniroyal JE ¥ d ty % & K& sk 5L e LIES T 20 N HUAh o £ W B %
B,
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JITE 38 S 28 w1 10 R ZHCR FHORIE LA 7135 N (8
T E RN AR EORA B AR BRI IZEIEAREOR
TEA R BRI S MRS 1A T8 7 AR BA 43, TR
B SRV IR — S SRR 1 5% B (D AR SOk ZE SRR R T 7
A B PHIE — R BRI R i R B XS R A
A 0 A 7R B L2

SRR AR B KRR LA T (BT T g PR
AT E B B, 7E— GG, B R N A B BRI AR AT R
FIRAM Y E L o FEARBR I 5% 15 A0 52w ] LUE 5 48 2 2 w) 3 7
IR BTEIL ZH, BANSR R Rl 55 36 A BEL AT . e Ak, BRI B
SRR TR E A T B R AR E A 2 B R AR WL X T A B A2
HFR A A — 30 53 il A i ) Aol e B, & T TR RE 9 Al 5% 15 SR A 4
%, AT AR L6 ] 68 5 T B K AR AH vh 28 ()45 B PO AR 2] . 1R 241
B, SCHREE FROR B A RA AU X, 2 Rl LUk 2 54 i 07 AT
FESE B SRV BBl 22 UM R, 3k — 00 s 81T I I A 15 IR K 32
o YA MRS TULRIAEL N K TEA A 58 B A3y 385 58 20 v i+ 2%
SRR TRl

1E# 4 1 Burwell 17 Hobby Lobby Stores, Inc. [ gk (15 3£ [H
B iE B B AR BN A w053 B AT E 2wl B TS S

AN G M R T , AR B A EF

(110) See, e. g., Del. Code Ann. tit. 8, § 101(b) (2020) (“ /A7 7 PLARE A Z i <L 5
AL, UTF R RH#ETEE L FRE M, RERERAMEMEETAAZ).

(111)  Model Bus. Corp. Act § 3. 01(a) (AM. BAR Ass’ N2016) (“R¥E A& 3% ok i 09 &
MBI BANEETEE L SMEN REAIFZRPAETEHRGEN,”).

(112) See Jill E. Fisch & Steven Davidoff Solomon, Should Corporations Have a Purpose? 99
Tex. L. Rev. (forthcoming 2021) ( manuscript at 105 —08) ( Z {2 1# fl F & 4 30).

(13 Flde, CGREE) T 3.01 Koy e F T bMBR R LRI THERAE—REW
KA AR N T A BB E BB, A M T SR A BOE A E
H 7] &k 2 50 E t ,” Model Bus. Corp. Act § 3. 01(a)cmt.

(114)  See Daniel J. Morrissey, Toward a New/Old Theory of Corporate Social Responsibility ,
40 Syracuse L. Rev. 1005, 1032 - 38 (1989) (Z Pl i T Fl 3 51 HL = 4b, ¥ F AR 42
“HETH AT RMENEFE).

(115) 573 U. S. 682, 711 - 12 (2014).
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A, 3% KN G) Mk AE F SUAe L) f £ U ARG L IE R R
o BIF RBERE, AL A 4R &, & kAR T R
Br& o7 e h A it BRI 456, E R F RN RIKER, £
AWEREERANEFAFATRAR S S FETTHL
P Faia Al 89 T K, do BB R EAT AL KX A NAE B 47,
XA A F G T R T AR R R AR 1O

XM T AL GE ) 28 Wl ) R4S G 28 B v R vk e (07D (1 3
FHFEAE G (18]

JUAE I FH 25K E A R BROA SR SCRIMB 8], 2 ) 2 8 rPoRs O 480 1 o
B E BB AT Z M, BEE CSR FI ESG iz g i) H 21 H £5 1
T, TR0 REASTE F 2 75 [ 0, 1A 78 - J0 o S5 1) 0 Ak 25 54T . ZE UL B0
LA FE AT RE S IR OB % B Ak AR B i X R 280 W)
i, X T A SR ESG H bR AE R 5C B8 1 2 R U6, R O 53 5
B AT LARIEIZAE T o 48R , Al th mT LA 1 PR 80RO Ak e
7E CSR 1 ESG WMLAEF I, W TAE WU B 3 R 5 2 I ARk o, W 11
o B APCON A RIBE R ARRUE I AR AL T HL S (1)

BB A W8 B A AT IR L T 2% K H . T SCHE AR
2524\ 5% B A R HAT AL

(=) EsUEm

“Ultra vires” J&—~ 47 T 51, 71 5 TR B AU 120 55—

(116) Id. at712.

(117) The Court was interpreting the Religious Freedom Restoration Act of 1993, § 3(a) -
(b),42U. S. C. § 2000bb-1(a) -(b).

(118) % Bt 7 Hobby Lobby % ¥ A Jy , A 8] 7 DA3R 5] SR 4 B i R b R 5B ) 2 8 AR [&
W E BB 4,

(1199 E. g., Model Bus. Corp. Act § § 2. 02(b)(2) (i), 10.03 ( Am. Bar Ass’N
2016).

(1200 See, e. g., John E. Kennedy, Note, Corporations: Powers Ultra Vires Problems
Remaining After Legislative and Judicial Modification of the Doctrine, 34 Notre Dame
Law. 99,99 (1958)[“*BAU Wy Wm&EFL HHARA . EH-DMEEMAL, ¥
FTEEATAR,EETHARMAARAE(A) L EA(EK) ZERT AT HH
WA A S6 B A, 1 R skl — AN A a4 ]
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TN AU A S N s RR AR 470 o A AT E H
Y BB 5 AT B 2 AT R R AAT Ay, CEAT A1 0 T A R o e 2 [120)
PR FIRE AR T3k — RO, (AR =i O B SR v R I - (1) 7E B
IRPEE Y BORE2 B) ST AAT S B URIA T 5 (2) 72 W) B4 | )42 5E
WA N (B~ 7)) 2 AE N BB L FR AU X 24 W) B R AR
A R O R SRR R TRIA s (3) mE AR K SRR A TR
H (12

XEWRE 2 7] REAN RS 2 A 2 558 =05 i BUAS R JT
i (R A T SR AT AT AT A ™ A JE SR N B B IR AT Bl i
BT Ml 2 ) B AT RPN /DN, AR BR324 A Do it L S
7/1—“/_;'-:‘0[]24]

B T AEARE AL W] AP BOSUOUW AR ZE 1 17 B 2% W] (municipal
corporation ) i 7 I 5 % ( municipal charter) PR i) 47 0 i 2 4% 1 2
JFH ) A R4 T T T B AP F 5% B Ak

(121 See, e. g., Ashbury Ry. Carriage & Iron Co. v. Riche (1875) 7 HL 653 at 653
(Eng. ) (#EAXARAHNT A HEEE M, HEEL).

(12) 2 Model Bus. Corp. Act § 3.04; see also Del. Code Ann. tit. 8, §124 (2020).

(123) B BB T % = 07 AR RAT  Anad B = 07 R B AT O, M B ACIR B9 R
BAMA RN RN R o B, FATIEEAT N B A R b T 2 B8R AT,
See, e. g., Kent Greenfield, Ultra Vires Lives!: A Stakeholder Analysis of Corporate
Illegality ( with Notes on How Corporate Law Could Reinforce International Law
Norms) , 87 Va. L. Rev. 1279, 1302 - 13 (2001) (i 3 3% 3 X 40 fof 72 A A 5 35
RHETEFTER).

(124) See, e. g., Shorter Coll. v. Baptist Convention, 614 S. E. 2d 37, 41 (Ga. 2005)
(A H fE ¥ dE & A M A 5] & #40) ; Thomas Lee Hazen & Lisa Love Hazen, Punctilios
and Nonprofit Corporate Governance—A Comprehensive Look at Nonprofit Directors’
Fiduciary Duties, 14 U. Pa. J. Bus. L. 347, 388 —89 (2012) (it A & H A7 5% By
B X 45

(125) See, e. g., CSX Transp. , Inc. v. City of Garden City, 418 F. Supp. 2d 1366, 1370
(S. D. Ga. 2006) (A JF W B % B &3 8y B2 & B H MK %) , aff'd, 258 F.
App’x 287 (11th Cir. 2007) ; Buckhorn Ventures, LLC v. Forsyth Cnty. , 585 S. E.2d
229, 232 -33 (Ga. Ct. App. 2003) ( # j£ 2} B 43T &y Fn f & Bl AT, B TR 30
Mitchell’s Bar & Rest. , Inc. v. Allegheny Cnty., 924 A. 2d 730, 738 -39 (Pa.
Commw. Ct. 2007) (A % 25 1k 72 /A 3537 Fr 08 B9 7 B4 ) AR AR T C 30 -
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TR YA — 2 B8 22 120 7 55— LR e v 56 ] B e 125 B 1
SE BRI A TR O 55 AR 48 55 — SR AT S TR, IR TE A Rl B R Y
WA L1280 TR ARG A — AT o, BTE O P g 12 e 3 1 T X
e A R 1) ST SR 2 S AR R 1k e B A ) T e A A E
R T BETT o (19 8RR AL Sy (implied powers ) SR HEVF 22 R AT M
i, 75— PR G, — ZRM N TN B S A DX I 2
il B A SRR W) 32 38 B BROR AT 30 ik B Sy, BROR AT AR T
St AR B SR MR ALE B AT O, AT 2R AR Y X R EURE

(126) See, e. g., Charles E. Carpenter, Should the Doctrine of Ultra Vires Be Discarded? ,
33 Yale L. J. 49, 58 =61 (1923) (itib#A = Xt = F k).

(127) See Wiswall v. Greenville & Raleigh Plank Rd. Co., 56 N. C. 183, 183 (1857) (A
KRN F] Z R AL jsee also, e. g., Ashbury Railway Carriage & Iron Co.
v. Riche (1875) 7 HL 653 at 653 (Eng. ) (A% H 4P Hy A 7 B o2 4|3 41 & fo fl
F Ak BE 0, 0N A AR B 00 6 B M T R, BT R E AR AR SR ).

(128) Thomas v. R. R. Co., 101 U. S. 71, 82 —83 (1879) (45 “ARAE Lk M4 41y
NE AR R AR, T AR MR AR T AU, A E KR T A E R
W CERKBRE ERA TATHE ARG ).

(129 Adams v. Smith, 153 So. 2d 221, 222, 224 (Ala. 1963) (KE¥ X 4N F FHE#
BRI M IR S, NT A SO R

(130) State ex rel. Gentry v. Long — Bell Lumber Co., 12 S. W. 2d 64, 83 -85 ( Mo.
1928) (en banc).

(131) See, e. g., A.P. Smith Mfg. Co. v. Barlow, 98 A. 2d 581, 590 (N. J. 1953) (&
Gl A BN, A A d TRIAEEEAEXHE -3, A AE T UNRZE
REHAWELETH AP 25, BB ERE A EF A EES E ) ; see also,
e. g., Kahn v. Sullivan, 594 A. 2d 48, 61 (Del. 1991) ( 72 — T3k ¥ 78 £ 45 ¢ DL 4%
FLRGUHE RN HEERIF N, KEFEROGE L Z, EFEHRENT
REMRBENEF, NERSRRATER AEE  EX M BEREY (EA
BB EIFAXA AL EH WA ERMET —AMH @M F.”) [ quoting Theodora
Holding Corp. v. Henderson, 257 A.2d 398, 405 (Del. Ch. 1969) ]; Kelly v. Bell,
266 A.2d 878 (Del. 1970) (E # A\ & 4k 4 5 45, B 4 i e R 8 4 TR B AL I
J& B &\ B %) ; Union Pac. R. R. v. Trs., Inc., 329 P. 2d 398, 402 ( Utah
1958) (L #FH KA K FH 44 2H A 5000 £70). wih As ERRNEEH
A RFEERAE N FEEF ZE RE, Del. Code Ann. tit. 8, § § 122(9), 124
(2020) ; Model Bus. Corp. Act § 3.02(m) (Am. Bar Ass’n 2016).
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FHASA S A A - 20 W) 47 [52) eAh, 3 AT DL o i o — JR A
EI’J%El’%‘%\ﬂéBﬁﬂ?ﬂ@iﬁH@Xﬂ%AﬂﬂEI"JTL‘QJ?.FH
nE kR, 755 CSR A SCHIAT b, 48 5 1B 5 D) 1% 45012 0 1
Ty (B SR, 7E—LE G2 ] oy | P Be 40k A+t 25 D ATAE Ry Z AR 0 & 1Y
WP, BN, — 5 Z4E0T, 78 Dodge v Ford Motor Co. Z&rt, % #H M %
EEBERUE 2T m T A K AR A - M8l 4 R VR R AR AT IR,
SEREAAT R I BB AT A - AR AR 5K, B R s m AR
BT RN A ke A S TR L . AR A BN R HRE RAK
P - AEAERY R

ERUE: AN o PR RRERESHAHEIANLT L RLENET
WAEIRBR TR S HA BN ELT AT HESTRFER, #
B, AT TR A G A E H A S P (139

SR, L BEAN 32X — B R, JF S ) R E AT 2L 130 22 0%
SRR BUEE , DA N SR XA A 2 DT A AR I 2R I e s ) — A

(132) See Cross v. Midtown Club, Inc., 365 A.2d 1227, 1231 (Conn. Super. Ct. 1976)
B IR B T M BN Ao M AR O & B Am B A B PR A2 A0 B AT O R BOR B AT Y, A
TANB A e ) ;see also Sterner v. Saugatuck Harbor Yacht Club, Inc. , 450 A.
2d 369, 535 (Conn. 1982) ( citing Crossv. Midtown Club, Inc. favorably) cf
DeBernardo v. Pinewood Lake Ass’n, Inc. , No. CV980149841S, 2000 WL 274071,
at * 10 (Conn. Super. Ct. Mar.6, 2000) (A A £ ¥F 3K Z & 7 By 20 U 2 AR A ) .

(133)  See authorities cited supra note 131.

(134) 170 N. W. 668, 685 (Mich. 1919).

(135) Id. at671.

(1369 Id. at 685.
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BRI 157 Dodge Z2ATIAR 2 /b HOR U ML ki ) 52 451) 2 — 1380 ] L 430 2
JB AR A S A ) Tt (139)

SO T AR R AR OSB3 R UL A
TR SHHUARYE B LA 2 SR N S LAY AT A o

(M) =Rl 5 AR (Rl it & R E

EATHE EW T Alk % B AR 1R X T A B A 2 T
A SRy G — 38 238 i ) i Ml A 3, T A T LA Sk 4 A T O R
TR & 2 30n] LUA) ) AL 2 SR AR A R 3555 T AR AR 5. 2R a5
2L, BT LU SOWPRE A 2 T AT H ARG A Ml 5 T A A, o] AR £ 2
FIEAT 2 SR ANE FIVE Z A BRI 2 P . — BB X P24, 45
JEAS TR Ml AT AU D40 3B SR G 8 H AR, b B, B iy 42
I 31 6 A TR 2N W B ER R B BAR R 5% 1 A5t (42 G U U e Al £ il
B A A v A A i 77 T A AR AR

(137) See, e. g., Mitchell, supra note 80, at 210 — 11 (it EH WA ER L EH L FEH
Wik ¥ 5] A ) ; Morrissey, supra note 5, at 355 — 59 (same). Compare, e. g.,
Macey, supra note 63, at 190( “ 7 # % % ,Dodge ¥ Ford Z#y# kW £ T . KA
g & AR AN LR ERAT R HATI, ZAN ZE AL, REERANFEILT
FTHRER, RENFEFMERHIATE FRE N IRR SLIA HE & A, #8935
ReWBEZL, AALTRRRX LN EAXTHANAINE U AR EK, RE
#n i, 75 432 f# Dodge f 48 #2871 DLER B — N B T B 0 B, BT A B R AR
N HEERERLAMMENAEE,”). with, e. g., Lynn A. Stout, Why We Should
Stop Teaching Dodge v. Ford, 3 Va. L. &Bus. Rev. 163, 166(2008) (A % 3 ¥ # 4%
Fo i 7 B %A & Dodge SCH & ok b2 A8 By ok —H 8Y).

(138)  Another outlier is eBay Domestic Holdings, Inc. v. Newmark, 16 A.3d 1 (Del. Ch.
2010). See supra notes 84 —90 and accompanying text.

(139) See, e. g., D. Gordon Smith, The Shareholder Primacy Norm, 23 J. CORP. L. 277,
278 -79 (1998) (K& FHIEAMAE Lth— Ml F).

(140) See supra notes 108 — 139 and accompanying text.

(141)  ASA B T b BT AU HEFR T R B A B] R TR By Jn o I BT HEAT Z KR A, See, e. g,
Smith v. Van Gorkom, 488 A. 2d 858, 872 (Del. 1985) (it 18 7 & Ji 7 b | W7 #0
N, & K & %% H 455 B 4 B 15 B) ; Shlensky v. Wrigley, 237 N. E. 2d 776, 777,
781 (111. App. Ct. 1968) (A B db H BF AL M MR 47 T # & & & M3k 2 % 0T
S E R T A Al K Bk B AR SRR I A A A IR A R AR T A LR AL )

(142) See supra notes 126 — 129 and accompanying text.
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8 JH A TR AR R B b SR 2 2R () 8 AR R
Al PRI . (HE L ] A o 5 AR A 2 5 A Y S T
AU A AR o AA/REER (WPFRBUR 2 L R yE F&) 18
RN BERC AR I © R M2 R AR B E — A O G AR TR
AR AT, BB 9 5 i) At AR 43— T 5 B AT BRAT A9 5 AT 3T
T o0 FROE T A A Y LA 22 BEAE F AR A R A R S AR
AT LA R ), F4 AR D 8 B AT 24 7] CSR fifidn i A 1 T He.
Fofl 3l © DGRBS FA SR PTG Al A 22 T R v 14)
ML T TR 5% & 20380 LUK 23 RIHAA T 6 CSR I ESG Y 7K i ) —Fif
AR

i, 2 =] B TEAEEI a] LR ot B AR R AR S . RZHOR
2N AR T 0 U (400 9000 RA AT /N A A Ak T
YA DU O Al A Al Sk 2 R A S S A U, s
B2 w9 BEASER T B ML A AR B 2R IR SO 1 e, RS
P A 2R RN BEARERS AT LIRSS B 20k T LU W] SR AonT DL
1 17 5 DS  SRAT AL , P (o 2 w4 BN 5% o fid 25 1 7 A1 i B AR
HERIAT 5T o 2 BIDR UL, AR A b SO B 1 5% & A5 b ML 1A
ME R 2R E Wl TR AR, S i ok Mo B S Bt . 1ER E TS
T, il 5 B A UE I 2 FARE A4S BN 5% M S n R X BA A T
N i R R ST . IEANAR SO — T e B, AR IE SRk, 24
P U3 A R A X 2 ) S0 B A e S R B L) RSB TR AN AT A
WEAE R N ) 5% 15— 0 2, o T e O e L R i — M B Ry B, Sy
PRA A% 1928 T T R R AL

(143) See, e. g., Fisch &Solomon, supra note 143, at 111( “Today, the ultra vires doctrine
has fallen into disrepair. ” ).

(1441 Berle, Corporate Managers, supra note 1, at 1367.

(145) See Eccles et al. , supranote 92 ( “BifE "z X H By mH A E £ Hi(E H 45 AR & 4E
BREXNFEFENFEFT AN EFRL, BEXBORE - MAFE . FEA
] a2 B AR R R AT L)

(146)  See infra note 267 and accompanying text.

(47) I 40 T SCE BE(275 ) 0 (276 ) Fu bl M SCA BT 46 89, 78 3E 4 OF R0 P, 3F 2 ik Bk
] B A U R AN B AR T R b A A LR YA BT R R SRR
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B PEAAT R UEMI AN AR B 40k & S EUR B RV X e 18 4%
AR 2 iR — il 25 98 R B % I ARG N R (HOF
FEEER A 2 THE A FHER E R B

BRI L TR R 5% 17 2530, A RAR ML SCAU A 2 4 PSR S d 7T
PAETFRN R P Z A E A SRR AR RE o 140, 2 22 0] S0 A4 B 5 B 20
F ) — 23 AR B R A TR 5 2% ) A e 2 A 8 G 4 P e A O ) UK
ok [

T Z LRI R Bl i T 3k a5 ik N80k, BN T
RN 2 A F AR HAR A A ) 23 ] R Rl U500 IE R — 5
TR, Xk U] RERE B T ARG 1 B R M (HE TR A A T
A EPATHE S THE B AR R AL R A ) A AR 5D PR, B R AR
PEdt vk NHGUE ML~ 7], H A N R I 5 e A 28 W] 2 A P
YN PPV NS o e

LU et oal | AT 0

RESHOM VS HRAGAG 1587 0 25 A alle v, A H0 1 288 1 LI ST 9 5 )

(48) A K TLK R g A& 0, 1 2 LT iE (109 ) F0 B O,

(149)  See Jeff Montgomery, Investor Sues Victoria’s Secret Parent Over “ Toxic Culture” ,
Law360 (June 4,2020) , https://www. law360. com/articles/1280141 [ https://perma.
cc/XQSW - BZLP] (7K 5 Fif it Sk Ao 20T A % X0 A £ WA T B T”).
RFHR, A EEFHERTWENSF , EEFRZ BT AR GHBA FEEKT Y EHIAT
BEH LM, See, e. g., Tom C. W. Lin, Executive Private Misconduct, 88 Geo.
Wash. L. Rev.327, 383 =90 (2020) (& A 8 F & ATHF ST HAWE LE).

(150) See infra notes 152 — 153 and accompanying text.

(151 See infra notes 152 - 180 and accompanying text.

(152) See Ronald J. Colombo, Taking Stock of the Benefit Corporation, 7 Tex. A&M L.
Rev.73, 75(2019) (“36 MME LB T EMBAME R L ALE, HH5 MNE
X FE.," ) ; Why Pass Benefit Corporation Legislation, Benefit Corp. , https://
benefitcorp. net/policymakers/why — pass — benefit — corporation — legislation [ https://
perma. cc/2YQ6 - BRAF] ( “@AHFH M EH X AN 38 MIEL#H T B #1%
ANILHES").
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LGNS B R R B RUB, & T T Al Rf Sk A A A & 5T H
i L1530 325 il s g5 Al 19 5 SO AT AN an, CRefnfe k)
WU gAY R 48 MR AS ML E A7 I 38 S AR R R B E R
NG F 7 A B — R 2 LR i B — e 2 2L 25, OF DL SR S A AL AT ¢
4wk s SN R 2 AT VAT e i A L E TS S N
55 AL 55 Fliz & rhox At 2 FERBE Y H R SE i VR — A~ A
BEATITAR , (A1 25 R 55 =7 b o i 3t g Aol 52 iy 7 1)

AR Z B A 38 2 Al i1 931,156 2020 4 (7R 5 7l 2 W
VMR T 3452 NSRS ORI A L) B A 6 157 5 L
X — A ERE AL U AN (AL AR AR ) 3R 3587
AR I, BB AR . AR X 2R VBB RS VR Sk
B R A S AR AR A B s 1S

(153) E. g., Del. Code Ann. tit. 8, § § 361 —368 (2020); see 1 Cox & Hazen, supra
note 106, § 2:14 (3fik & % ¥ A ) Steven Munch, Note, Improving the Benefit
Corporation ; How Traditional Governance Mechanisms Can Enhance the Innovative New
Business Form,7 Nw. J.L. Soc. Pol’Y 170, 173 =74, 183 —-88 (2012) (i}t & % 3=
AFote Gty N B N . sk, — LN ARE R FEAE (LLC) %6 T & & %
AL BERFLEA R FTHEAS (L3C), e A LR EALR H LLC WM AREENHE
#], See Dana Brakman Reiser, Theorizing Forms for Social Enterprise, 62 EMoRY L.
J. 681, 689 —92 (2013).

(154) Del. Code Ann. tit. 8, § 362.

(155) Model Benefit Corp. Legis. § 102 (A) (B LAB 2017), https://benefitcorp. net/
sites/default/files/Model % 20benefit% 20corp% 201egislation% 20 _4 _ 17 _17. pdf
[ https://penna. cc/PPJ9 — F8ZX]; see, e. g., CAL. CORP. CODE § 14601 (c)
(West 2020) ; Haw. Rev. Stat. § 420D -2(2020); Md. Code Ann., Corps. &
Ass’ns § 5-6C -01(c) (LexisNexis 2020) ; N. J. Stat. Ann. § 14A.18 —1( West
2020); N. Y. Bus. Corp. Law § 1702(b) (McKinney 2020); Vt. Stat. Ann. tit.
11A, § 21.03(a)(4) (2020); Va. Code Ann. § 13.1-782 (2020).

(156) # % 2012 45, R A 9 NN # 2 4 B H H 3 ik A%k Hl, See Janine S. Hiller, The
Benefit Corporation and Corporate Social Responsibility, 118 J. Bus. Ethics 287, 291
(2013). T2 +4, KL HMAH F T E % AEM, See authorities cited supra note
152.

(1577 Model Bus. Corp. Act § § 17. 01 —06 ( Am. Bar Ass’n 2016) ; see Frederick H.
Alexander, Putting Benefit Corporation Statutes into Context by Putting Context into the
Statutes, 76 Bus. Law. 109, 113 =18 (2020) (316 7 7 3% o 09 B 25 3% A 430 .

(158) Model Bus. Corp. Act § 17 -01(b).
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WAt 2 TEAL AP SR 100 A, BESR AT DLIE 5 ) 1Y 1 AR Ok
SEBLIFIRE R B AR U2 BB A 55 Ak 2k B IR A T 454k 7 T AR 2
PEAIR 0 T A BRI AL 2 UL O B A 28 R 3 , L4 Al vk il BEAN 2
AR ELIX — A br o A PE RO, g bk b i im A g, [N E
IR BE" WA 0 MR AT R P R0 A 25 54T A 0O (i L1990 i),
PEFEIAIE GGV I A RIS ISR B XU 2 736 B
PRI L R R, AT AR R L 45 Al vk R O BT
PR B AT S B R TT 56

A5 Al AR IS PR L i 2wk Se R FE s o il e
Unfep o E A BRRE RAEAL 2 SULANE RN Z RIS 138 4 0977, M

(159) See, e. g., Clark & Babson, supra note 88, at 845 (i1t & 3 3 A #n{ /&3 A M 4k &
% 1#) ; Kayleen Asmus, Note, Finding the Benefit in a New Administration: A Uniform
B Corporation Legislation, 43 J. Corp. L. 375, 390 =93 (2018) (itit% —H i : A
k).

(160) See, e. g., Peter Molk, Do We Need Specialized Business Forms for Social
Enterprise?, in Cambridge Handbook of Social Enterprise Law 241, 241 ( Benjamin
Means & Joseph W. Yockey eds. , 2019) (K HEH W E EH R B U FEH L4 £
R, EELHHLLVEERR L L EFEWNE).

(161) See, e. g., Eric M. Jamison, Note, The Juxtaposition of Corporate Social
Responsibility Initiatives and the Pursuit of Corporate Wealth Maximization, 57 Wayne
L. Rev. 1457, 1467 =72 (2011) (343 CSR % & T #y 77 b 3| B 40 0U ) .

(162) Cf Mohsen Manesh, Introducing the Totally Unnecessary Benefit LLC, 97 N. C. L.
Rev. 603, 646 —69 (2019) ( Fxt#l & & 25 4 R A5 =)

(163) Dana Brakman Reiser, Benefit Corporations A Sustainable Form of Organization?, 46
Wake Forestl. Rev.591, 624 —25 (2011); see, e. g., Tiffany M. Burba, Note, To
“B” or Not to “B”: Duties of Directors and Rights of Stakeholders in Benefit
Corporations, 70 Vand. L. Rev. En Banc 329, 346 (2017), https://cdn. vanderbilt.
edu/vu — wp0/wp — content/uploads/sites/278,/2017/04/16073959/To — B — or — not —
to — B — Duties — of — Directors — and — RIghts — of — Stakeholders — in — Benefit —
Corporations. pdf [ https://perma. cc/RTH5 —7BED] (36 H & i 3= A F# P 8 = AT
#HL#]) ;Munch, supra note 153, at 190 ( same).

(164 See Colombo, supra note 152, at 73(“ 5 Hl A8 K -+ B E ARRFEAWEKX
R EA).
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WIR PR SRR E N, IR AR N ER BB, B kB P —
ATT R AT DB 5% 1B A8 1R B I AR ik AP AR B O T IR
Wit PRI, 0 T — s AL 2 H AR RORS OB SR B Aok U, Hh 4
BN S RERSMb TELEf T A7

T = Wik S ), 3k 45 R NI B 4y 23 3 JROAS B E PR AR L
I, VA T 5 A Al 32 B N T AU B A TR 1 2 T A — 4741 1167
WAL BN, A e £ vk AT R B AR U A 328 49 2 AL R ), AL
& AN I (R FA A 2 W) FE R ORE DR R S B A RPN Y
S il vk AN Y A 1y U680 HL TR PR A T R 8 M 5 2 3
AR AUAR AL IR (derivative suits) e 52 B 7] 23 3 A 1] 16
TEREFEC L5 1R N R DB F 5% B R R A ety . ORVERY
W2 TR ) BB AR T NSRS T RMBIRIA AL RV 2N A

(165) See, e. g., Ofer Eldar, The Role of Social Enterprise and Hybrid Organizations, 2017
Colum. Bus. L. Rev.92, 98 —100( it T #E ¥ A 38 & AL 41 43 3 & A Wb 09 7R 5 72
BB A TEEEAE).

(166) See Jamison, supra note 161, at 1467 —68.

(167) BREEAE R A M KRN, B itk Ak BB B R M A, Bl 4,2015 £, —
MFEEEXRAELFERMMN KA E#EE AE, H B. 534, 2015 Gen. Assemb. ,
Reg. Sess. (N. C. 2015). #lPUHy L% % # M7, See House Bill 534, N. C. Gen.
Assemb. , https://www. ncleg. gov/BillLookup/2015/H534[ https://penna. cc/ Q4XR —
YPDE]. 2017 £ 1 7 — /M EMWEE B % A KW, See HB 616: North Carolina
PublicBenefit Corporation Act. , Open States, https://openstates. org/nc/bills/2017/
HB616/[ https://perma. cc/J42Q - HMEG .

(168) See Munch, supra note 153, at 170 (% i & Z AT HL %] £ #| T A & F 42 ) ; Eccles et
al. , supra note 92 (it A4 AL M =4 ).

(169) Del. Code Ann. tit. 8, § 367 (2020) ; see, e. g., Eccles et al. , supra note 92(“ ¢
T HMA AR FBRAAPATONF, TIRBATREEFEEEENH & FIEM
YEHLMAEHREORES).

(170) Model Bus. Corp. Act § 17.06 (Am. Bar Ass’n 2016).
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B lab &% /“B corporation” f{JA] EIAIE/A % . B lab f{) B corporation

(171) See, e. g., Eccles et al. , supra note 92 ( 2 /N 5] K & ¥ 40 89 A Fl 25 A0 = th B
By B A AR R R A MO SE I B B O B R R ).

(172) Thomas Kelley, Law and Choice of Entity on the Social Enterprise Frontier, 84 Tul. L.
Rev.337,361(2009) [ quoting Thomas J. Billitteri, Aspen Inst. , Mixing Mission and
Business: Does Social Enterprise Need a New Legal Approach? 9 (2007) ].

(173) William H. Clark, JR. & Larry Vranka, The Need and Rationale for
Thebenefitcorporation; Why it is the Legal Form That Best Addresses the Needs of
Social Entrepreneurs, Investors, and, Ultimately, The Public 4 (2013), https://
benefitcorp. net/sites/default/files/Benefit _ Corporation _ White _ Paper. pdf [ https://
perma. cc/W24E - BX57 .

(174) See, e. g., Robert S. Rachofsky et al. , Lemonade, Inc. ;. Harbinger of Future Public
Benefit Corporation IPOs?, CLS Blue Sky Blog ( Aug. 14, 2020) , https://clsbluesky.
law. columbia. edu/2020/08/14/lemonade - inc — harbinger — of — future — public -
benefit — corporation — ipos/ [ https://penna. cc/3HSC - 9UF3 | [ “ — /™48 % Y 7] A 2 ,
PBC (/A £ A 55 A 51 ) #h oA 4 F 3K 4% A A st 4k % # 4t BSG 3] B8y T 2 & A &b
Ho —RNETTURA AT TN SV AR, XFHEEESGHANERS
W, AT %5l 5 PBCAHRMAZ IAFEZERAL hrm e, EELFEHOA
iE% B-Corp, F5 b AMERGEAMAEEMEM LG RELE N IR
NG ESGAEX Y F b A, b B A iEmy B R A s 69 T A K BB B9 B 1,
EREHUATE R TARER, I HF LR EREAANT AL HNEN —H o E
JTEMEM S, RN EAR G T X B RATRER G 10 12 % TR MR ik A 2
FAFEEL, B EAMEERFEERRTERLET, BEXLAFAFREM LA
X AMEE . Sk, 1% Btsy 1 Warby Parker 3 £ #y /N A 8] R4 F £ PBC 2B -
Corps, {872 ESG 5] A1 L ¥ 5% & — H# A A F & ok, EX4 4 % PBC iy 2
AEFELFEN - LE ZWH LA ETATH, HNAEESGHA LT LHE
KA EN NKEREMERFTE, KT, HEANXABXTHEEEE KM
EEMWER LR, X T &# PBCERAEL L/HRT/NANE Fo4m 4l 2
7.1
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B Corporation ,CSR F1 ESG 3 48 it itk 1) A IR A AL R T4t 22 52 4E:
R EARIC R B A HE 2 DU, 2 X A lh B 200™ A BRI A 28 57 3
Wi o A0, it A RO T 23 005 | 45 5% 28 BN LA 2 DA F b ) 2L [)
BB MIFRE BRI, Soad R 20 2 F R B 7= A B e . 53 b, T B
] REX it R RN AT R A [T 07, 3 v BE X 2 WA Tt 22 SEAE AT
AT AR IR 1705 2 of A ) ) 4 RS 7 A R, TRt T 9%
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BT IA , 56 [ B 23 R 15 0 S N 7 25 P i R e A ST vk 8 R R AT AR 17

(175) See, e. g., B Corp. , https://bcorporation. net/ [ https://perma. cc/CW8G — PNPJ |.
e, b 2 ok 45 M B9 BUR IR 3 5250 KA £ 31 AIE Ay B A F , See Powerpoint, B the
Change ; Benefit Corporations as a Force for Good in the World 3, 9, 46, https://files.
nc. gov/ncdeq/ESL/7% 20B0 % 20Corporations% 20 % 20Thomas% 20Tracy % 20% 26 %
20Machles. pdf [ https://penna. cc/F83F — CBVK].

(176)  fldw, T HERRLIEN % R & (SASB) %% T 3F A 8 #5488 & # & W AR
W, See Sustainability Acct. Standards BD. , https://www. sasb. org/[ https://penna.
cc/8LQN — 4CPE ]. There are other ESG rating services. See, e. g., Gregor
Dorfleitner et al. , Measuring the Level and Risk of Corporate Responsibility—An
Empirical Comparison of Different ESG Rating Approaches, 16 J. Asset Mgmt. 450,
465 (2015) ( H % &+ BSG i 4% # 3£ ) ;Ruth Jebe, The Convergence of Financial and
ESG Materiality; Taking Sustainability Mainstream, 56 Am. Bus. L. J. 645, 645
(2019) (4 SEC 85 R F 7 7 3 48 W, # )~ SASB # 77 # £ } 7 3 ) ; Betty Moy
Huber & Michael Comstock, ESG Reports and Ratings: What They Are, Why They
Matter, Harv. L. Sch. F. On Corp. Governance (July 27, 2017), https://corpgov.
law. harvard. edu/2017/07/27/esg — reports — and — ratings — what — they — are — why —
they — matter/ [ https://penna. cc/N5W9 — 4DAF ] (it & # ESG i Z#l 4 & H 4
Bl #9 7 7% ) ; cf Ronnie Cohen & Gabriele Lingenfelter, Money Isn’t Everything: Why
Public Benefit Corporations Should Be Required to Disclose Non — financial Information
42 Del. J. Corp. L. 115, 121 (2017) ( & Jfi4& A /A 5] % 4|4 % SASB).

U7 H—SALEATA N R & T A FTENAT A A FEN EHAF. See, e g,
Boycotts List, Ethical Consumer, https://www. ethicalconsumer. org/ethical
campaigns/boycotts[ https://perma. cc/J7SE —9PA3 ].
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(v R

P ESG Jhy 5 i Y00 AEHE S Aolk LAk 23 253 49 77 3047 2507 1
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Ferie S S TR ICAY 2 Rl R U8 FE R MEbR i U)o B 3R T
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(178) See, e. g., Jennings, supra note 21, at 194 —207; Latty, supra note 21, at 601 —02.

(179)  See supra note 22 and accompanying text.

(180) See supra note 23 and accompanying text.

(181) Louis D. Brandeis, Other People’s Money: and How the Bankers Use IT 92 (1914)

CHERAAARBT ST REN R . BRI EEA,; TR

WA EWER )M RAR - BERBREXE LR E(EERT) 6
— /B 4 #r, 2 James Bryce, the American Commonwealth 1012 ( Liberty Fund
1995) (1888) (“/A AR E it — M AR, H 8 B8 F0 i Bk, 8 = B 3T B9 A8
AR THLERERERBUNAEZHE, —HE, RINTUK Y ST EH
R A—BAMRER, EENES, RAMFLRE, BAMTLAREK LN EE,
MUK E, —ERE, et 2% —+.7); Alasdair S. Roberts, Where
Brandeis Got *“ Sunlight Is the Best Disinfectant,” Alasdair S. Roberts (Mar. 1, 2015) ,
https;//aroberts. us/2015/03/01/where — brandeis — got — sunlight — is — the — best —
disinfectant/ [ https://penna. cc/ UVB3 - 62PM ].

(182)  See infra notes 189 — 199 and accompanying text.

(183) See infra notes 200 —223 and accompanying text.

(184] See infra notes 224 —243 and accompanying text.
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(185) See infra notes 246 —255 and accompanying text.

(186) See infra notes 256 —264 and accompanying text.

(187)  See infra notes 265 —276 and accompanying text.

(188)  See infra notes 277 —293 and accompanying text.

(189) See, e. g. , Elizabeth Glass Geltman & Andrew E. Skroback, Environmental Activism
and the Ethical Investor, 22 J. Corp. L. 465, 466 —70 (1997) (itif ¥ &4 % # fu
F13F 35 5 ) ; Maria O’Brien Hylton, “ Socially Responsible” Investing: Doing Good
Versus Doing Well in an Inefficient Market, 42 Am. U. L. Rev. 1,2 -6 (1992) (it
WMAE A K A & HE K ) s Michael J. Vargas, In Defense of. Merrick Dodd ;
Corporate Social Responsibility in Modern Corporate Law and Investment Strategy, 73
Bus. Law. 337, 374 (2018) (& W& ¥ # # £ % & CSR #2 ESG). 1 & % % & 3
4 W, See Danny Hakim, On Wall St., More Investors Push Social Goals, N. Y.
Times (Feb. 11, 2001), https://www. nytimes. com/2001/02/11/business/on — wall —
st — more — investors — push — social — goals. html [ https://perma. cc/LQG6 - 93BV ]
(AEAFEBRZFTHRER BR B K. AELS Rk edmEmsd
HERMRN AT R ES). XEEFXFERSE N HIRESCG Eo e LR
KB ESG EAR, Rt KRR E SRR L ER AR E THLE 5 rk
ESG E #r 48 — 2ty A 5 R4 AT H, See, e. g., Juliet Chung Dave Michaels, ESG
Funds Draw SEC Scrutiny, WALL ST. J. (Dec. 16, 2019), https://www. wsj. com/
articles/esg — funds — draw — sec — scrutiny — 11576492201 [ https://perma. cc/6 V8B —
VHSE] (i1t SEC B — M FHEW X TR AT ENEEH).

(190) See, e. g., Douglas M. Branson, Progress in the Art of Social Accounting and Other
Arguments for Disclosure on Corporate Social Responsibility, 29 Vand. L. Rev. 539,
543 —44 (1976) (HBLH UHATHAF I UEE LA FEH A WAEE) ;see also,
e. g., A. A. Sommer, Jr. etal. , Corporate Social Responsibility Panel: The Role of
the SEC, 28 Bus. Law. 215, 226 -39 (1973) (31483 % ik fn 4t £ 5% £ ) ; Cynthia A.
Williams, The Securities and Exchange Commission and Corporate Social Transparency,
112 Harv. L. Rev. 1197, 1199, 1293 -96 (1999) ( #i SEC # % 7 DL & & W 4
S W E At CSR = 2 R ).
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(191) Branson, supra note 190, at 543 —44; Williams, supra note 190, at 1199, 1293 -96.

(192) Williams, supra note 190, at 1201 - 03.

(193) See Douglas M. Branson, Essay, Corporate Social Responsibility Redux, 76 Tul. L.
Rev. 1207, 1225 (2002) (“#Hehb e wEtizs 5 E 2l b ELHHEL, T
T ZMPF HE.”). Russell B. Stevenson, Jr., The SEC and the New Disclosure, 62
Cornell L. Rev. 50, 60 (1976) ( 447 4 fw it & 5 £ 15 B 4% 5 09 % "0 ) ; Elliott J.
Weiss, Disclosure and Corporate Accountability, 34 Bus. Law. 575, 596 - 603 (1979)
(b A 2 TR ).

(194) Robert L. Knauss, A Reappraisal of the Role of Disclosure, 62 Mich. L. Rev.607, 647 —48
(1964); see, e. g., Stevenson, supra note 193, at91 (“* FE R AWATH EEEE
WE,AEXFAFAT, e FHEL T - AAANER AR KERZTFRY
FTENAFAAN EETEYMARG AR EAX MR, RPZFH). XEH
REAE,RTREH ELMERNBA X, Ao, BHEAZ A UL A RH"T
FOUREH N FE R E KB R - REEEHEN —# 4. See Thomas J.
Schoenbaum, The Relationship Between Corporate Disclosure and Corporate
Responsibility, 40 Fordham L. Rev. 565, 579 —87 (1972).

(195) See Stevenson, supra note 193, at 51 (“ B A Ff| Zek by =2 ----- FRAMEFHEESN
M S H A B TR JE A o RN, R B R X R A B A AT O B AR AL L B9 R
B, REMAERY, MEACEERBATH WAL, ZERSZULKRENZ
TEN T RBEATHE.).

(196) See, e. g., Fidelity Aberdeen St. Tr., SEC No - Action Letter, 2008 WL 223122
(Jan.22, 2008) [ 7 i & 2 2 BEF 61K 3R 14a -8(i) (3) &, & F i R 4F 14a -8 (i)
(& NEZEHREFPFHBRUTRE, “HTHRELNT R - ZHHE
WAEENE  EEERENEW, E AN ARENHSRR RAERELNEF L
il € BB AR FF, DU 3 X T HI B R A R R 4 T E R LA R R A
ERFEABHBATGRA].
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(197)

(198)
(199)

See, e. g., Tom Quaadman & Erik Rust, ESG Reporting Best Practices, Harv. L.
Sch. F. On Corp. Governance ( Dec. 2, 2019), https://corpgov. law. harvard. edu/
2019/12/02/esg - reporting — best — practices/ [ https://perma. cc/TTP9 — A9SC | ( #
P SEC 4 4 By 5 £ £ #% ) ; David R. Woodcock et al. , Managing Legal Risks from
ESG Disclosures, Harv. L. Sch. F. On Corp. Governance ( Aug. 12, 2019), https://
corpgov. law. harvard. edu/2019/08/12/managing — legal — risks — from - esg —
disclosures/ [ https://perma. cc/525T - S354 ] (SEC #4 % ESG ty g B 1£).
See, e. g., Williams, supra note 190, at 1199, 1293 -96.
See, e. g., Virginia Harper Ho, Risk — Related Activision: The Business Case for
Monitoring NonfinancialRisk, 41 J. Corp. L. 647, 650 —=54 (2016 ) (it HLA % %
W) ESG 8 4m Y i ERM B W) o B0 FH — LIEHE KW ESG I AN EE A
B XA EME P AR, T ESCGIF R 2 A X EREME £ AT W,
See Carmine de Franco, ESG Controversies and Their Impact on Performance, 29 J.
Investing, No. 2, 2020, at 33, 33(“ Mty AL W , AR M £ &, & %~ & 4 Wy
RFALEEMEG RS NERRRE T F NN RZA RN T A S FHEFHE
J&."); Robert G. Eccles et al., Thelmpact of Corporate Sustainability on
Organizational Processes and Performance, 60 Mgmt. Scl. 2835, 2835 (2014 ) (% ¥
A%y BSG 4 %% 5 4% 4 % ) ; Yiwei Li et al. , The Impact of Environmental , Social,
and Governance Disclosure on Firm Value: The Role of CEO Power, 50 Brit. Acct.
Rev. 60,60 (2018) ( % # ESG i % 5 /» & # 15 = |8 #h #1 % 1% ). But see Financial
Factors in Selecting Plan Investments, 85 Fed. Reg. 39,113, 39,118 n.24 ( proposed
June 30, 2020) (to be codified at 29 C. F. R. pt. 2550) (“ %4 A L%+ %t ESG
TFRAGHFENEAE ”); Amal Aouadi & Sylvain Marsat, Do ESGControversies
Matter for Firm Value? Evidence from International Data, 151 J. Bus. Ethics 1027,
1027 (2018) (s ik & 3 ESG 4 4 5 Mt 4 8 = 6] #h 38 42 % £ ) ; Susan N. Gary,
Best Interests in the Long Term: Fiduciary Duties and ESG Integration,90 U. Colo. L.
Rev.731, 789 —94 (2019) (GA % & A #% % # 47 v B sk % K B {F & %4 A ¥ ESG
MNELTRK).
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(200)

(201)

(202)

(203)

(204

The Securities Act of 1933 (1933 Act) and the Securities Exchange Act of 1934 (1934
Act) have various antifraud provisions. E. g., 1933 Act § 11, 15U. S. C. § 77k
(34 1933 43 F i it % 91 P 09 B R AR PR it R A Am R F 50 4£) 51933 Act § 12
(a)(2),15U. 8. C. § 771(a) (2) (M HiE# K E St &4 X W EAER K%
HRmMRFETM);1933 Act § 17(a), 15 U. S. C. § 77q(a) ( —# K i3k
41934 Act § 10(b), 15 U. S. C. § 78j(b) (— M K H M T )1934 Act § 14
(a),15U. S. C. § 78n(a) (HiF 5 R iF Ry F £)1934 Act § 18(a), 15 U.
S. C. § 78r(a) (i SEC U By & A 45 4% PR 8 #n 1t J /K 48 K % 51 £ ) ; SEC Rule
10b-5, 17 C. F. R. § 240. 10b -5 (2020) (1934 4 3% £ th — i L HOE & B A
R L% ) ;SEC Rule 14a-9, 17 C. F. R. § 240. 14a-9(1934 53 £ 5 K3 5= ¥
G FA K BOEAT y AR BLALE )
EAEZWRBEREATRFN, RFERBATHERREAERRFUERLEN,
from being materiallymisleading. See, e. g., Basic Inc. v. Levinson, 485 U. S. 224,
239 n. 17 (1988) (£ & H # 5 X 4t 1 9L T (R VT AR A 10b -5 K & 7= &
") EE, Y SEC ty U A I E ER I, IR EEFL AL TR,
See generally 3 —4 Thomas Leehazen, Treatise on the Law of SEC Uritiesregulation ch.
12 (7th ed. 2016) (it 1934 45 3% & AL € DL RS A Bk A 3 40 69 AL A b B 3
)
See Levinson, 485 U. S. at 231 -32(“4 3t H R F LW HE, LAARA T
MM EENREEUARALR T IRENELN A4 ") [ quoting TSC
Indus. , Inc. v. Northway, Inc. , 426 U. S. 438, 449 (1976) ] ; TSC Indus. , 426 U.
S. at M9 (R —ANEHHREARATE AN ZELERE TR ERREL”,
M A ZEELELEERKE) .
E. g., Matrixx Initiatives, Inc. v. Siracusano, 563 U. S. 27, 30 =31 (2011) (A %
— ARG Z HAE R B Y A E kM) ;Levinson, 485 U. S. at 236 (£ 4
RS RA T 6 RANELE).
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(205) See, e. g., Jebe, supra note 176, at 645 ( #,iF SEC %tk st T H &M X BATH, 3t +
k¥ SASB AR vE1E H # € BESG 5] #1 # A M oy 2 @ ) ;Hana V. Vizcarra, Comment,
The Reasonable Investor and Climate — Related Information: Changing Expectations for
Financial Disclosures, 50 ENV’T L. REP. 10,106, 10,113 =14 (2020) ( £ # S &%
L FE By E E M) ;Cynthia A. Williams & Jill E. Fisch, Request for Rule making on
Environmental, Social, and Governance ( ESG) Disclosure 6 — 9 ( Oct. 1, 2018),
https://www. sec. gov/rules/ petitions/2018/ petnd —730. pdf [ https://penna. cc/8K74 —
6FSS] (8 T ESG # L EH).

[206) See JillE. Fisch, Making Sustainability Disclosure Sustainable, 107GEO. L. J. 923,
929(2019) [AWEEHEHFRFERSRAET RN THERLREE, HPAE
BOR ] 5 42 KR AT A AT (SD&A) , 5 B AT B A 22 39 A AT DR F B i A
Mt E R FHFAT A 2], see also, e. g., Amanda lacone, Warren Urges SEC to Require
Climate Change Disclosures, Bloomberg Tax ( Apr. 30, 2020 ), https;//news.
bloombergtax. com/financial — accounting/warren — urges — sec — to — require — climate —
change - disclosures| https://penna. cc/GGE5 - AUUK ] (& & & F W ¥ & K16
EREEEHFRGERCEXRFEAFELA).

(207) See Williams & Fisch, supra note 205, at 1( Fx 2 #2334, 7% 98 ESG /| B By “ A B &
EHE).

(208) See Id.

(200)  FRuTiE(205) b 5 A ey AL ) E R F AN, MR AR A RE A, See, e g,
Anne Stausboll et al. , Comment Letter on Roundtable on Modernizing the SEC’s
Disclosure System ( Oct. 22, 2008), https://www. sec. gov/comments/4 — 567/4567 —
20. pdf [ https://perma. cc/E3YN - VDV9 . 32 4 4 1k, & AR B9 B b1 & £ [ 3f % %
GERSEREXRELEH LSRRG ER N A FENER LSRR REFLEE N
ESG # % # ft45 %, Jay Clayton, Chairman, U. S. Sec. &Exch. Comm’n, Remarks
at Meeting of the Investor Advisory Committee ( Nov. 7, 2019), https://www. sec.
gov/news/public — statement/clayton — remarks — investor — advisory — committee —
110719 [ https://perma. cc/GTQ8 — YHNX ].
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(210) See, e. g., Peirce, supra note 43 ( Jit %¢ ESG ¢4 4t {2 ) ; Roisman, supra note 54 (A
JG ) KM A A T 3R R ESG H )

(211) See, e. g., Nuveen, 2020 Proxy Seasonpreview: Environmental and Social Practices
Reach a Tipping Point 1 — 3 (2020), https;//documents. nuveen. com/documents/
nuveen/default. aspx? uniqueid = cb6df5e9 — 6268 — 4389 — 8317 — e2b1c569398e
[ https://penna. cc/2UA4 ~ TX73 ] ( . 75 # 4 % # ¢ 4L & Fn 3035 7] AL B9 H 35 k75 ) 5
see also, e. g., supra notes 170 — 172 and accompanying text.

(212) See, e. g., Crt. For Cap. Mkts. Competitiveness, U. S. Chamber of Com. , Essential
Information; Modernizing Our Corporate Disclosure System 3 -5 (2017), https://
www. centerforcapitalmarkets. com/wp — content/uploads/2013/08/U. S. — Chamber —
Essential — Information Materiality — Report — W_FINAL - i. pdf [ https://perma. cc/
Z6WJ - SICU .

(213) See, e. g., Basic Inc. v. Levinson, 485 U. S. 224, 239 n. 17 (1988).

(214] See, e. g., Meyerv. Jinko Solar Holdings Co. , 761 F. 3d 245, 250 (2d Cir. 2014)
(“BEA AP BEENBI S, —EQFARENAARFALEZENL, A X
%% HA#WEA,”) ;Caiola v. Citibank, N. A., 295 F. 3d 312, 331 (2d Cir. 2002)
(“BRZ ML FEH e A R, E YR BE R T O LR
EAEM, —EBERATHRET DL Ko, CHERA REREH LT
7).
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SEC 7 BER 4 5% 5 89 R 25 AHOCHI H Ay ], JRAF X 63l H 570
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[215) See, e. g., Daniel C. Etsy & Quentin Karpilow, Harnessing Investor Interest in
Sustainability : The Next Frontier in Environmental Information Regulation, 36 YALE J.
ONREG. 625, 662 =90 (2019) ( £ 7K # # ESG # 5 ) . th4b, ¥ R b X 3% 2 Moy

WA, X F R 5 & W SEC A F 4% 38 %] Bk ¥4 & (1 ESG #n CSR # 7 . See
Virginia Harper Ho, Disclosure Overload? Lessons for Risk Disclosure & ESG Reporting
Reform from the Regulation S — K Concept Release, 65 Vill. L. Rev. 67, 93 — 126
(2020) (it X SEC X F IR o4k 5 % K 69 4 4 & A7 8y B B2 ) ; supra note 205
and accompanying text.

[216) See, e. g., Retail Wholesale & Dep’t Store Union Local 338 Ret. Fund v. Hewlett —
Packard Co. , 845 F. 3d1268, 1278 (9th Cir. 2017) (A H #3509 E 8 HAT 5 L3
TR te i R EEEN A EE, BN R EERALN”,HRAE
BB R E FEHATE R HEMAAET AL LHRAENT)

{217)  SEC v. Joseph Schlitz Brewing Co. , 452 F. Supp. 824, 830 (E.D. Wis. 1978) (#
ERPFE IR B EAN, B ZATHRRT HZEEWRE).

(218) In re Franchard Corp. , Securities Act Release No. 4710, 42 SEC Docket 163 (July 31,
1964) (&I E & f 75 43 % CEO i il A5 %4 8 L) ssee, e. g., Lin, supra
note 149, at 361 ~7T0( RN A X HE L YT AW HBEERFEEE).
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(219)

(20)

(221)

E. g., Gaines v. Haughton, 645 F.2d 761, 778 —79 (9th Cir. 1981)[ & == % /\ & F|
HHRBEELZRAEAATHTHEST N - ERAEFIILEF N, WHFHELBE
MEE LZHELSENRREHERE —FN, AAFHRRAEIENEE , TBIXN
WALV pWEFRE, GEXLETFERE -MEIENT LTS, FR(RAI
R)REHRFRIAEREAB R R, LA FAEL(REZ) FEATH RN
NEANFHR, X R RF AW LA T, xS H MR BB L EEN
ZHHREN,EMTHIRBAGTHF, I RARE “FHEHE Y
BrHA R GHEE, REF () FHAE, A EFZEAXSHEN KL EHET
HOTWERFEEPHE AR LA REK? RINVELKE 14(a) FHENHE
X EH RE X BER, BKBATIE T84 3 Frax e fn By A B AT (B
FEAEE TGRS E A RBE) ERANTA N, L ENIRAEH e R, T U
MEMEEG A FRENEERTERE, 0 RTAEM T EHRRT, T UEE R
RGWANEFZANTHRE, UXHEHFSHATE AN B AR ERE S L]
Overruled on other grounds by In re McLinn, 739 F. 2d 1395 (9th Cir. 1984 )
(enbanc) ; see also, e. g., Amalgamated Clothing & Textile Workers Union v. J. P.
Stevens Co. , 475 F. Supp. 328, 330 (S. D. N. Y. 1979) CGA bt B3 % T % 1 F
WAk R % oh ik W BRI S R R AR T TR A A B B R LR AR
Fo* il BB 0 % 3% ) , vacated as moot per curiam, 638 F. 2d 7 (2d Cir. 1980).
FEE b A AT M ARk LR & F R R B9 4% 7,85 Fed. Reg. 10,568, 10,569
(Feb.25, 2020) (tobe codified at 17 C. F. R. pts. 211, 231, 241); see, e. g., Lee
Bamum et al. , Will the New SEC Guidance on Performance Metrics Impact Disclosure
of ESG Metrics?, Wall St. Law. , Mar. 2020, at 9, 10.

See Hazen, supra note 21, at 409 —12( it 19 #4270 SR 4t 2 5] BBy 55 ) .
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(Z)BRFREHRM

M T REBUBARA AR K S, LT vl AR 2 R 55
T ZFE A FRAE A 1 AT 20 Y4 B2 1) AR AE 4R AR AL
SEC FEINEER— 13 P4l i A3 A B, LA & He i R N 2
B BAR 288 2 RO 41 58 A JBE AR R 2 o A8 200 3 R ) RO AR AR AR R R
ARSI AR R 2Ok e E CSR RIS R A B (27

USRS TS 14a -8 M T LA R B AR vl LAZR
LR AEE 2 ZHE P (proxy statement ) H1JILA TR AR 42 58 19 1 20 28
IZHEL & T HZ T DR Al S i A8 B I AR P R S B2 & 4T

[222) See Paul Rissman & Diana Kearney, Rise of the Shadow ESG Regulators: Investment
Adbvisers, Sustainability Accounting, and Their Effects on Corporate Social
Responsibility, 49 Env’t L. Rev. 10,155, 10,156 (2019) (& 4% % # 7 ik 28 {F
A E S A2 R EHRE).

[223) See, e. g., John Plender, Norway and Japan Show the Conflicting Approaches to ESG
Investment, Fin. Times (June 24, 2019), https://www. ft. com/content/d059656a —
934b - 11€9 - b7ea —60e35ef678d2 https://penna. cc/VIY3 — UJB7 | ; Jacqueline Poh &
Mariko Ishikawa, China Set to Lead ESG Disclosure to Lure Foreignlnvestments,
Bloombergl. , https://www. bloomberg. com/news/ articles/2019 —06 —20/china — set —
to — lead — esg — disclosures — to — lure — foreign — investments| https://penna. cc/3XB6 —
C4FR] (June 20, 2019) it # & #y ESG % # Ali Zaidi, Insight: Pending Federal
ESG Legislation Could Yield Significant and Step — Wise Change, Bloomberg L. ( Oct.
11, 2019 ), https://news. bloomberglaw. com/banking - law/insight — pending —
federal — esg — legislation — could - yield — significant — and — step — wise — change
[ https://perma. cc/TQ74 - YDTP] (3% % & %ty ESG H ZE 3t &) .

(24) See generally2 —3 Hazen, supra note 202, ch. 10( 3+ 1% 38 4F £ #y 28 1% 2 B Fn B 354X
AL .

[225)  See Schedule 14A, 17 C. F. R. § 240. 14a-101 (2020) (R Z W P ERKH
fFR).

(226) See 2 Cox & Hazen, supra note 106, § 13:28(itib— M AEH E).

(2277 1 Cox & Hazen, supra note 106, § 2. 2; cf Brett McDonnell et al. , Green
Boardrooms?, 53 Conn. L. Rev. ( forthcoming 2021 ) ( manuscript at 1), https://
papers. ssrn. com/sol3/papers. cfm? abstract_id = 3569303 [ https://penna. cc/BT4V -
JIAAT (WA IR AR ik & U R A 84T 0 l 0 A RO ) -

(228 17 C. F. R. § 240. 14a-8.
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35 [BU SEC X AR $ 52 v 2x [l B 400 A0 [0 R 3 AR WL 22 il 7
1951 4R ) — TR P rf , — A XL Bg LA 2% w) H RO 55 9 fi, SEH5HERR —
TERAE N A A BT R AL A B R AR A R 2D fE RN, LT
B NIREE , KRS 58 5 22 51 23 FIE Bt 22 AR Ay B 0 28 W) i 2R IR
R} 7 ) B 2R M) 4 o

K FEIR AL 5y 22 51 23 B 2 3R It 0 LA — 284t 2 ) i A 1K o 491)
N, 1992 AL [EUESRAC 5y 22 51 23 18 TAE N B 7E— 13 AN SR BUAT 3 1 15 R
HRAS T HZ AT LAY R H LS5 O R, HEBR BEOR A BEZ A I
PUPERANAT R BB AR $2 58 (B9 HERR A BE 2 HR I8 AT 8 5 2 /Y H I
FA R TR RIENESR 5 & BOMGE T — A LY, 2R
A AT LA RRAT R0 55 H 8l 55 A7 5y ph R ER 2 EOG AR 22 )

29 1d. § 240. 14a-8(i)(1) - (13).

(30) Id. § 240.14a-8(i)(7). XA EWE E L, WERBERANE R EEZ, HE Y
WRAREZED, X LUREUMR T HAEE, AT EBRECEENZRATY
H AL E . See 3 HAZEN, supra note 202, § § 10:41 - :56[ 447 SEC xf#10] % 14a -
8(1)(7) FH MR R AR F 0 —Ht ok & Sl B .

30 A, EERREREANE 14a-8(1) £ HI G A5k H T xR, See 17 C.
F. R. § 240. 14a-8(i)(5). 5 & A5 WA AR 8/ o2 & A0 K Y AR E
FEE Ao F AT A BB T 81 E 49 N, See, e. g., Lovenheim v. Iroquois Brands,
Ltd. , 618 F. Supp. 554, 561 (D. D. C. 1985) (SA % 5 & JfI ¥ & 3 4 38 i H X th
BRAREZEZXEA RECHREAFALEH—NEHL).

(232 7 4 HI b AR E N Fr it & 5 £ 5] B, see Hazen, supra note 21, at 402 —
09,

(233) Peck v. Greyhound Corp. , 97 F. Supp. 679, 680 =81 (S. D. N. Y. 1951) (AN E
K—FAACL N CEEFLREECHRARET UE LHHFR). ZRAZ
PLZ AL BB — MR b 0, RAE S RE T BER . BATURELTA
WEFLEEXOREMATUSR, ERENTEE, CTRLARCEEN,
See 17 C. F. R. § 240. 14a—8(c) (7).

(234) Cracker Barrel Old Country Store, Inc. , SEC No - Action Letter, 1992 WL 289095
(Oct. 13, 1992).

(35 Id.
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R EE 28 (20 (B An R 28 R e 5L AR B R TR, T R 2
BHEBRAESD B U AR ARIR B AR RN, AR TR ZOR IR A
k2 )RR O B BB AR 41 52 0TI BUAS: 17 AR 2 R A 1l (280 il i, SEC
TAEN G A 5 452 S ] Ffa A i 30 e Ae Ak [P0V /il ESG AR ¢ 9 i

(236)

(237)

(238)

(239

(240)

Amendments to Rules on Shareholder Proposals, 63 Fed. Reg. 29, 106, 29, 108 ( May
28, 1998) (to be codified at 17 C. F. R. pt. 240) ; see, e. g., Shireen B. Rahnema,
The SEC’s Reversal of Cracker Barrel: A Return to Uncertainty,7 U. MIA. BUS. L.
REV.273, 275 =76 (1999) (&S F 24 69 71 € 1, 3 2 W H ARt b A
By Bk % 4% % ) ; Neel Rane, Comment, Twenty Years of Shareholder Proposals After
Cracker Barrel: An Effective Tool for Implementing LGBT Employment Protections, 162
U. Pa. L. Rev.929,943 —47 (2014) (it Cracker Barrel 2 J& # 7 % BUAT 24 i #h K
J&). Reilly S. Steel, Note, The Underground Rulification of the Ordinary Business
Operations Exclusion, 116 Colum. L. Rev. 1547, 1547 —=51 (2016) ( 4 #7 % 2L 89 B AT
BEEEL).
See, e. g., Wal — Mart Stores, Inc. , SEC No - Action Letter, 2006 WL 695801
(Mar. 16, 2006) [ 45 %38 B LURAEE 142 -8(i) (7) KR —TRE R EE
KEZLBRAFNIAFEIR, LR TATEE A B AR 32 # E Wk
N E) R R ROBR AR 5 o0 o, O E B B ROR K A it & AR AR By BT ] United
Parcel Servs. , Inc. , SEC No - Action Letter, 2004 WL 351777 (Feb. 23, 2004 ) ( 7 ¥A
CEEAUHGBRAREFLRATNGER LA SN X A RAELS — RN EWE
). 7£ United Parcel Services, Inc. % & ,SEC THE A R A EF H . “Fik K
UPS 7 PIARFE S 14a-8(i) (7) £ H R E, A€ s UPS thiE# b 32 1E (A F
ERAREZEMNKZ) AKX, XMNTRZAMRIEH,”SEC No - Action Letter, 2004
WL 351777, at * 1.
See 3 Hazen, supra note 202, § 10: 55(3Tit IR R EM N A2 F A L8y A ) 5
see also, e. g., Virginia Harper Ho, From Public Policy to Materiality; Non - financial
Reporting , Shareholder Engagement, and Rule 14a —8’s Ordinary Business Exception,
76 Wash. & Lee L. Rev. 1231, 1236 —41 (2019) (A % SEC ji % %k # 3t 4 2 5] &
AR AR U AL T ).
See, e. g., Host Hotels & Resorts, Inc. , SEC No - Action Letter, 2018 WL 487395
(Feb.28, 2018) [ =K FHE B A i (K E AN & 142 -8(i) (3) & & 14a-8(i) (6)
ARER-FRF - ERQAFAXAEETHERLRRE, A QAL WEEHTR
RIE 2, 63 E R L B IR AR TR R H R ]
See, e. g., Amazon. com, Inc. , SEC No — Action Letter, 2019 WL 1641356 ( Apr. 3,
2019) (48 H A& E BT SRR EANME 14a-8(i) (5) KR # 14a-8(1) (7) HRHKRE
KAFEEAXRTATNZE R ARG RNTFE L LM NRE, B 2o
ot S EZ YT E A 2 G A E A% v | ;Ross Stores, Inc, SEC No - Action
Letter, 2019 WL 993566 (Mar.29, 2019) [ #5 & 2 F R E M & 14a -8 (i)
(MARBREREFSNREEE —PDARBERAREHRE]
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KRS S & i lid TS, il i S i IR BEA% T T4,
Bﬁfﬁﬂﬂﬁﬁffﬁﬁﬂ%ﬁiﬁ%%ﬂmﬂuiﬁl‘ﬁlﬁfiEﬁ?ﬁ%E"JRFEJZ“ZJ 2 AT
—EC BT T THE T B R 2 ARG IR 2 S8 0D, 1R — ik
T (280 {H N EE R (4 £ B2 R, SEC TAE A DL 4k S BRI A TS 21 5
ESG MISEHII AR P2 58 (2% SR [EIES 22 5y 25 5 2 fog il i A7 5 0 ESG
e i 14 o A (29

SEC X AR $E 58 F1 ESG 114 b #1777 X B 3 A 18] 49 3 4% 10 A W 8k 72
T IR T SEC fE45 5 AL 2R O R B8 T 4 pth 3 P o

(241) See, e. g., Rite Aid Corp., SEC No - Action Letter, 2018 WL 818011 ( Apr. 23,

2018) [ FHAEHE B R HI E 142 -8(i) (7) &2 % 142 -8(i) (10) & K H Mk

BRNE Jr R A E ESG ReFufl oy TR L RMEWRE, L P AT E P
AT AR LA BARZRUKFEE].

(242)  Procedural Requirements and Resubmission Thresholds Under Exchange Act Rule 14a —
8, Exchange Act Release No. 89964, 2020 WL 5763382 ( Sept. 23, 2020) ; Procedural
Requirements and Resubmission Thresholds Under Exchange Act Rule 14a -8, 84 Fed.
Reg. 66,458, 66,458 ( proposed Dec. 4, 2019) (to becodified at 17 C. F. R. pt.
240).

(243) Benjamin Bain, Carl Icahn Blasts SEC Proxy Overhaul as a “ Big Step Backward” ,
Bloomberg ( Feb. 10, 2020) , https://www. bloomberg. com/news/ articles/2020 — 02 —
10/carl — icahn - blasts — sec — proxy — overhaul — as — a — big — step — backward
[ https://perma. cc/HEJ6 — VKFD | ; Comment Letter on Proposed Rule: Procedural
Requirements and Resubmission Thresholds Under Exchange Act Rule 14a —8 (Feb.2,
2020), https://www. sec. gov/comments/s7 — 23 — 19/572319 - 6733997 - 207590.
pdf[ https://perma. cc/4YTX — A2N2 .

(244] See Saijel Kishan, Citigroup and Exxon Must Let Investors Vote on ESG Issues,
Bloomberg L. (Mar. 1, 2021), https://www. bloomberglaw. com/bloomberglawnews/
(Wit £EIEHERFEREFARBATH W E N, BERMWNE ESG A Xy E, Lo
—MNEHRATHERAEFT AR, B —AHFRAAMIBERMLTERR).

(245) See, e. g., Public Statement, Allison Herren Lee, Acting Chair, U. S. Sec. & Exch.
Comm’n, Statement on the Review of Climate — Related Disclosure ( Feb. 24, 2021),
https://www. sec. gov/news/public — statement/lee — statement — review — climate —
related — disclosure [ https://perma. cc/F8AW — U3U8 | ; Hester M. Peirce & Elad L.
Roisman, Commissioners Discuss SEC’s Enhanced Climate — Change Efforts, Clsblue
Sky Blog ( Mar. 5, 2021 ), https://clsbluesky. law. columbia. edu/2021/03/05/

commissioners — discuss — secs — enhanced — climate — change — efforts/.
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1975 4F2 A, RENEIRAE 5 22 B 2o 45 MRk B (9 i &, AR SR 28 ARx
7 BRI -

(DERAZRBERLAALFZ LG FRG THRM; (2) X
B T AR T A T AR A E B8 4 AR X
BREREZFELETRRAEAATZAFEALT;(3)ER A
BREETERBEFT FAAZFELRKFRGIRYEFALE
(4) X ARH T 3TN 8] 47 K 7T He = AW Hoh (Je ) [28)

ARAEXS L [R] B 0l 52, 5% [ UE 25 48 5y 2% B3 22 A 1975 4F 10 H K
N, BT AU [ 2 AR MU 2 D1 2 B iR AU I i) SR 2R I g A
TR FE 5 A RESFIRIBIRSE 1 O RRBE A OG5 B 29 SERIESR A 5 &
AT R B Z58 e - B AR]85 R IR AT DLTE R, DA
] BRI ) TC RO A At 2 T T v P 32 P A il 2 1 2 A o i L,
X AT AT AR S B R ER , B b S B ER S g T
TR R (B0 A R DX MR B R 2N, 56 RIS A 5 & A2 XA

[246) Nat. Res. Def. Council, Inc. v. SEC, 389 F. Supp. 689, 692 —-93 (D. D. C.
1974).

(2477 Pub. L. No. 91 -190, § 102, 83 Stat. 852, 853 (1969) (codified at42 U. S. C.
§ § 4321 -4347).

[248) Disclosure of Env’t & Other Socially Significant Matters, 40 Fed. Reg. 7013, 7014
(SEC Feb. 18, 1975).

[249) Notice of Commission Conclusions and Rulemaking Proposals, Securities Act Release
No. 5627, 8 SEC Docket 73, 1975 WL 160503, at * 5 (Oct. 14, 1975).

[250) Id. at = 20.
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BN FTESETE 2 T3 E 0 PRI 52 i I g 8ok R (53 Rl SEC
SEBCEANAT SRS 52 1) AU AT 4 8 R (59 M TAEBEH X ml Y
FEATHE IR BOR BUR SR , X eV IZAR BN & . X FPRIAER
A5 B PR R AT R — B )

(H) PRF F=MHFREFREE

(248 - o 22 Tk %) 1R /R 2 [ SEC il a2 BoR Bk 8 1 i /A 7 ¥ K o
G 77 AR SCA S AL (50 323k B3 1 7 SEC il 1 TR B8 A1 |
AR RATFIRE I ) B B IR T 2R 5l 55 B9 MR 1257 AR 41 3 T3 7k
SEFRAN, SEC i i 1 BER PR w547 A0 9 PR IT R AR S A5 L By R (2
— Al DX B LI TR SR Bl R MU T 983 Sy ol A RSP (]
Ao R DI ol 3 e AR 15 T 2k B iRk, Bl SEC 75 i 5 nh & 4 7

(25s1) Nat. Res. Def. Council, Inc. v. SEC, 606 F. 2d 1031, 1036, 1062 (D. C. Cir.
1979).

(252) See, e. g., Item 101(c) of Regulation S -K, 17 C. F. R. § 229. 101(c) (1) (xii)
(2019) (BB EHHARALSFWIAFEER). AT S, RARERKEEFH
#N A 7 ELATAT SR I B K T B R A B AR R S R
KOAE, A E AL H KR S AL A E AP, 1d. (amended in
2020, under 17 C. F. R. § 229.101(c)(2) (i), Bk 45 “ M F BT =M (I
HHEA)TH A AMARKLF AN ERILE K BFHAL~ENELY
).

(253) This is relevant to the “E” in ESG.

(2] Modernization of Regulation S - K Items 101, 103, and 105, 85 Fed. Reg. 63,726,
63,726 - 63,727 (Oct.8,2020) (to be codified at 17 C. F. R. p. 229, 239, 240).

(255) See Vizcarra, supra note 205, at 10,113 - 14(F H W& 2, RANWEH EZH A HEE
ERUEENREEANREAN, FLEETRCEIRABTAMEENE
EREE).

(256) o R PEHE LN R AR B NIR K £ 340 E Sm 4l E R ## 7, Dodd - Frank Wall
Street Reform and Consumer Protection Act § 1502, 15 U. S. C. § 78m(p). The
concern over conflict minerals is one example of the “S” in ESG.

(2577 Id. § 1504, 15U. S. C. § 78m.

(258) 17 C. F. R. § § 240. 13p-1, 240. 13q-1.

(259) Am. Petroleum Inst. v. SEC, 953 F. Supp. 2d 5, 23 (D. D. C. 2013).
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(260) Nat’s Ass’n of Mfrs. v. SEC, 748 F. 3d 359, 368 (D. C. Cir. 2014), aff’d on reh’g,
800 F. 3d 518(D.C. Cir. 2015).

[261) Id. at 373.

[262) See Press Release, U. S. Sec. & Exch. Comm’n, SEC Adopts Rules for Resource
Extraction Issuers Under Dodd - Frank Act (June 27, 2016), https://www. sec. gov/
news/ pressrelease/2016 — 132, html [ https:// perma. cc/QYUS5 — KYMK ].

[263) Act of Feb. 16, 2017, Pub. L. No. 115 -5, 131 Stat. 10 (2017 ); see Nicholas
Grabar & Sandra L. Flow, Congress Rolls Back SEC Resource Extraction Payments
Rule, Harv. L. Sch. F. Oncorp. Governance ( Feb. 16, 2017) , https;//corpgov. law.
harvard. edu/2017/02/16/congress — rolls — back — sec — resource — extraction —
payments — rule/[ https://penna. cc/V4K5 — S6J2 | ; US Senate Kills SEC Resource
Extraction’ Rule, CNB C, https://www. cnbc. com/2017/02/03/us — senate — kills —
sec — resource — extraction — rule. html [ https://perma. cc/XB33 — XDUL ] ( Feb. 3,
2017) ; see also, e. g., Karen E. Woody, Can Bad Law Do Good? A Retrospective on
Conflict Minerals Regulation, 78 Md. L. Rev.291, 300 -01 (2019).

(24 17 C. F. R. § 240. 13q - 1(2020); see Disclosure of Payments by Resource
Extraction Issuers, 85 Fed. Reg. 2522, 2527 —2528 ( proposed Jan. 15, 2020) (to be
codified at 17 C. F. R. pts. 240, 249b).

[265) This, of course, is the “G” in ESG.
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)PS5 406 45487 SEC il TR B 58 5 1 7 2> w3 A8 o AT C R
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(266) See, e. g., Simon Webley & Andrea Werner, Corporate Codes of Ethics: Necessary
but Not Sufficient, 17 BUS. ETHIcs; AEUR. REV.405, 405 (2008) (“#f# X
EN A E WA A DV EEFENEETE,") ;see also, e. g., Krista Bondy et al. ,
The Adoption of Voluntary Codes of Conduct in MNCs: A Three — Country Comparative
Study, 109 Bus. & Soc’y Rev.449, 449 (2004) (“#% % /7 {# il CSR 47 4 )"
Patrick M. Erwin, Corporate Codes of Conduct: The Effects of Code Content and
Quality on Ethical Performance 99 J. Bus. Ethics 535, 535 (2011) (¢ /\jkﬁjb N
AL CSR T A, ¥ T4 82 R TAT A M Jr 2 4L & £ 5T 49 4 4
).

(267) See, e. g., Gary R. Weaver, Corporate Codes of Ethics: Purpose, Process and
Content Issues, 32 BUS. & SoC’Y44 (1993) (i #r 4> W& £ #,3%) ;A ( Brief) History
of Codes of Ethics, Arthur W. Page Ctr. , https://pagecentertraining. psu. edu/public —
relations — ethics/professional — codes — of — ethics/lesson — 1 — some - title — goes —
here/a — brief — history — of — codes — of — ethics/[ https://perma. cc/CAC4 — HITR |
(541989 £ 3§ 150 /A B BAEE N B FF %) . #E 1998 4 ,90% k9 1t & 500 3% 2 5]
# 4 8 /£ & |, See Myrna Wulfson, Rules of the Game: Do Corporate Codes of
Ethics Work?, 20 Rev. Bus. , Fall 1998, at 12, 13.

[(268) Sarbanes — Oxley Act of 2002, Pub. L. No. 107 - 204, 116 Stat. 745 ( codified as
amended in scattered sections of 15, 18, 28, and29 U. S. C.). | 2013 % ,95% #y Iif
& 100 5%/ 7] 4 A 1 E Y| , See Ahmad Sharbatoghlie et al. , Exploring Trends in the
Codes of Ethics of the Fortune 100 and Global 100 Corporations, 32 J. MGMT. DEV.
675, 675 (2013). T Sarbanes — Oxley By % sk ,SEC 3 7 ¥ 2 8 % # % # th 3% 7
M, EH AR E S5 AT E L SHHK%, See, e. g, Verizon Commc’ns, Inc. , SEC
No - Action Letter, 2010 WL 5169382, at * 1 (Jan. 10, 2011) [ “ARAEH N % 14a -8
() (7) %, ¥ B GmagFauEwH W50 o4z £ @ % 7 # W& 5" ] ; Monsanto Co. ,
SEC No - Action Letter, 2005 WL 6065453, at * 8 (Nov. 3, 2005) [ & ¥ 4% # 2 7
DARAEAI % 142 -8() (T AHREREF QR THEREZ R U HRET
ol AT A U LA R A E R R RS M L A BUR AL E R B
{ R #4h & M5 3%) ] ;Emerson Elec. Co. , SEC No - Action Letter, 2000 WL 1469731,
at=1 (Oct.3,2000)(FWEERF i NEREF AP HREERFEHRER
oy a1 T b 1 4B A AT o VE T B9 A% A 42 £ ). (For a discussion of Rule 14a -8, see supra
notes 228 — 231 and accompanying text. )

(269]) Sarbanes — Oxley Act of 2002 § 406, 116 Stat. at 789 —90 ( codified at 15 U. S. C.
§ 7264 ).
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(0) 5 —#g b A b, R 1940 SECROF B ) £ EEEH R G E RS EMNE
B 5] b 2 B &2 4E # J5 . Investment Adviser Codes of Ethics, 17 C. F. R. § 275.
204A -1 (2020) ; see Investment Adviser Code of Ethics, 69 Fed. Reg. 41,696, 41,
696 (July 9, 2004) (to be codified at 17 C. F. R. pts. 270, 275, 279).

(270) 5 o a4 o ) DR R R T Bk A By R L A R AL, R LS L R
EALNARERACHELRERT,

[272)  See Disclosure Required by Sections 406 and 407 of the Sarbanes — Oxley Act of 2002,
68 Fed. Reg. 5110, 5110 (Jan. 31, 2003) (to be codified at 17 C. F. R. pts. 228,
229, 249). See generally 3 Hazen, supra note 202, § 9:97 (it & EHEHK EE
x).

[273) See Note, The Good, the Bad, and Their Corporate Codes of Ethics: Enron, Sarbanes —
Oxley, and the Problems with Legislating Good Behavior, 116 Harv. L. Rev. 2123,
2125 (2003).

[274)  See Disclosure Required by Sections 406 and 407 of the Sarbanes — Oxley Act of 2002,
68 Fed. Reg. at 5117 -5119.

(275) See, e. g., Singhv. Cigna Corp. , 918 F.3d 57,63 —64 (2d Cir. 2019) (A K /A & ¥
RN P Rk T HNEE AN AL, & “BERKFE", o XL HHE
ZE) ; In re Sinclair Broad. Grp., Inc. Sec. Litig., No. 18 - 2445, 2020 WL
571724, at % 19 (D. Md. Feb.4, 2020) (4 &7 % J 84 7 9 57 UL 8 3 T
ey ok B B IR, T B R IAF LW RA”) s Barilli v. Sky
Solar Holdings, Ltd. , 389 F. Supp. 3d 232, 253 (S. D. N. Y. 2019) (G % 4B Rt
LR S 7%4“‘*/&)“! |ty BR 3R 4 B vk B SRk, B gk R FT R BUAT 36 ) 5 Cement &
Concrete Workers Dist. Council Pension Fund v. Hewlett Packard Co. , 964 F. Supp.
2d 1128, 1140 (N.D. Cal. 2013) (ih h & B $hAT B 89 1 AT 4 Fo gl BB OF 3 H
T i RBg N B 4B ok U B A SE R M By iE § M), see also, e. g., Gaines v.
Haughton, 645 F. 2d 761, 778 (9th Cir. 1981), overruled on other grounds by In re
McLinn, 739 F. 2d 1395 (9th Cir. 1984) (en banc).
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(‘b)ﬁ'ﬁE#/ﬁfﬂ?iz_&{fEﬁLlX

e FR, 2 HET R 1k, UEZR X Al A 23 534 19 4 i 2ok B2
%EK%O H AT A i B B EYERY ESG $5 8%, DL K —2k SEC (157,
VLHE B v e o4 58 P 45 270 AR SCIR ST 3 42, SEC I TA L 2% ik i
P& CSR 1 ESG Hig=R 778 52 /b 1238 1o % 4 s W00 F— 25 6 il 1 I
i) CSR F1 ESG 35 5% .
2020 45 [ ,SEC W HEEMBE R ST — AN/ NAZ R SEWUEK

(276) See, e. g., Retail Wholesale & Dep’t Store Union Local 338 Ret. Fund v. Hewlett —
Packard Co. , 845 F. 3d 1268, 1278 (9th Cir. 2017) (“A X ZE R 45 &= AT A
R 3 00 Al B A 4 0 R SRR N AT M SRR B IR A B SR B R
W P E EE A, IR ARG R HATE R AT 23 KOENT). In
re Tra.nlegm Grp. , Inc. Sec. Litig. , 440 F. Supp. 3d 740, 766 (N. D. Ohio 2020)
ATHEN IR AT F AT RN AR -7 R, e RE
%’Elﬁ # % %" [ quoting Bondali v. Yum! Brands, Inc., 620 F. App’x 483, 490 (6th
Cir. 2015) ].
(2777 See, e. g., Commission Guidance on Management’s Discussion and Analysis of
Financial Condition and Results of Operations, 85 Fed. Reg. 10,568, 10,569 ( Feb.
25, 2020) (to be codified at 17 C. F.R. pts. 211, 231, 241) (it MD&A # 7 ¥
T e ARt 456 7 ) ; SEC. & Exch. Comm’Nphil. , SEC Memorandum Circular
No. 4. Sustainability Reporting Guidelines for Publicly — Listed Companies (2019 ),
http://www. sec. gov. ph/wp — content/uploads/2019/10/2019MCNo04. pdf [ https://
perna. cc/HNQ7 - VY73 ] (Z Z 48 & fn 54 ESG #4701 & 1) .
(278) See supra notes 213 —215 and accompanying text.
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K PO R | B % ESG, I i ESG 4 8 byl Ak (1 H i i A v ) ok
ZAEREEE A o3 R 2R 2D S [E UG 1) 5T ) Y — 03 4025 R 1 T 3%
HZ 24w SEC 2 5 JE B 24 7 i 1 s ESG 45 14 4% Ff
7 i 23

Herb— T BE R0 75 5 Rl S B ] B SO, B 2 R Y
W R IEAT B R o Ry kT R WK O B T i B R X
SR PR BTE T80 R e 1 i 0 A A AR D P B 58 D) RO T

(279) Investor — As — Owner Subcomm., U. S. SEC. & Exch. Comm’n Inv. Advisory
Comm. , Recommendation Relating to ESG Disclosure 2, 8 (May 14, 2020) , https://
www. sec. gov/spotlight/investor — advisory — committee — 2012/recommendation — of —
the — investor — as — owner — subcommittee — on — esg — disclosure. pdf [ https:// penna.
cc/NSE8 — QF9A].

(280) fENEHEWH—FHo, NAER2HEWSECHAHEE K7 @HILH S B8 :SEC JL
W ERER AR L A ETRUWAER, ZAERER SR T (AR
T Anw PR E ) BOH AR R A R AR TR B R T RAT A AR R R
R, WEBENETAGAATHEECHLFRKNWAERE L, wE SEC £
L, mTRERIMLRE, LT EEHERRT L ERKLE N LHEXELAT
A b H e B B Bl AR EHE N E B I, 1d. at9; see also, e. g., U.S. SEC. &
Exch. Comm’n Inv. Advisory Comm., Recommendation Relating to ESG Disclosure
(May 21, 2020) , https://www. sec. gov/spotlight/investor — advisory — committee —
2012/esg — disclosure. pdf[ https://penna. cc/8 BAL - K43D .

(281) EpKk,MERBTSAXRER, F—, " RAFFETE EXZWESGEEMEN
H KA E S KB A" Investor — As — Owner Subcomm. , supra note 279, at 7.
B, NE MR GEE A ESG ., 1d at8. % = 4R iy ESG B Oy KA
PAFNE EAOAE Z B REATFRESIS, A W, A5k LB ESG #
MANEEGEA, . at9. FH,EENAEE A ESG HF @ Hk", 1d

(282) Idat 7; U. S. Gov’t Accountability Off. , GAO - 20 - 530, Public Companies:
Disclosureof Environmental, Social, and Governance Factors and Options to
Enhancethem 5 —9(2020) , https://www. gao. gov/assets/710/707949. pdf [ https://
penna. cc/2ESN - QH7L] (4 #7 L 7 A & # & ESG 7 | & # % 1 7 R o Z 17
).

(283) Id. at 38.

(284 See, e. g., SEC Form 10 -K, 17 C. F. R. § 249. 310 (2020) (# £ 4, 5
FREGHEER).
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GO SR 4% 5% ESG {5 B Rp M BEA i 7

S — K MLE4 303 M 148 B X IV 5 bR 0 A 2878 b i (1 e A
SYHT, I ESRAE FE XS ER DL AT 404 29 BRI A SR 4, 5 H 303
BRA IS A o] &0 A A S BN E 1, 3 28 i SN i PR
255G P SRR 0 v B A Bl A B 2 80 B A A A
AHFm” 29 %F T ESG Hl CSR I, —Fh 3147 19 77 ¥ J& i SEC S
FH ESG z CSR i+ i F 43 Hr 223K o 44l 4n, SEC AT LA 3K 23 A i 8 Ho Xt
ESG H1 CSR (45, 13114 ESG Fl CSR %t/ w) P 3% (1) 5% i F 5, LA M3
SEIFCHR E 2l T BB XA A2 P A 1 TR S e AR 20 ESG 1) CSR
BRI 8 A] RE 25K Bl 8 2\ W 48 ma S FL R~ R B o o ol DU P )
il B 28 7 s £h 28 WP W i g ESG RN CSR B 7%, TR 23 A ]
b FE AU S5k ORVERLE T 54T

TR PR 2R MG O T, S5l ESG 4% #8 1 1 it 7 =X 5 9 SEC
TE TSR B3 7 1T I SR B A o SEC 3@ 128 4 7 AL A 586 il 2 ]
A AT A R R 20 S S D I ke o s g AT i B R

(285) See, e. g., Rissman & Kearney, supra note 222, at 10,156 (A K “ k& RAXE ¥ T
P CSRAEM AV ERABNEZRRAHE —ETHELR TG E
R

(286) See supra note 204 and accompanying text.

(287) See Peirce, supra note 43 ( % B it £ X £ ESG).

(288) Item 303 of Regulation S - K, 17 C. F. R. § 229.303. For a more complete analysis
of the MD & Arequirement, see 2 -3 HAZEN, supra note 202, § § 9:50, 12.70.

(289) Item 303 (a)(3) (ii) of Regulation S -K, 17 C. F. R. § 229.303 (a)(3) (ii); see
Commission Guidance on Management’s Discussion and Analysis of Financial Condition
and Results of Operations, 85 Fed. Reg. 10,568, 10,569 ( Feb. 25, 2020) (to be
codified at 17 C. F. R. pts. 211, 231, 241 ); Certain Investment Company
Disclosures, 54 Fed. Reg. 22,427, 22,427 —22,428 (May 24, 1989) (to be codified
at 17 C. F. R. pts. 211, 231, 241, 271).

(290) See Fisch, supra note 206, at 929 ( #{ SEC X F A #H4 M B oM EX).

(201) SEC Rule 175, 17 C.F.R. §230.175; SEC Rule 3b -6, § 240.3b-6.
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[292) 1933 Act § 27A,15U. S. C. § 772-2; 1934 Act § 21E, 15U. S. C. § 78u-
5.

(23) RAZABWIERAETHEFANEMEIREK + 2 EFE, See Safe Harbor Rule for
Projections, 44 Fed. Reg. 38,810, 38,810 (July 2, 1979) (to be codified at 17 C. F.
R. pts. 230, 240, 250, 260).
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58 CSR 1 ESG i ¥ (i 15 W5 3 Re 0% L v T 4h & 50T, DA i 1 o 0 4
(38 FE e, 3Kt 2 BRI S5 26 19 B o X TIE S5 6 2 5 3 B2 oK CSR
1 ESG $#E 70 WA EE . A 1A SR i % ESG, (H I R % 4 s
FIR U] A 5 sk L % 3 o ok M 2 ] 3k )l DS B e i A W % AR
Rt A FE A o K OB 5% B A e BAS U)a ah BRA T, R 2 D
SE AP T HA A B A T AT B8 A5 R T 2 I BOR IR AL 25 52T FE A
il 1 22 1) HUAS AR A P-4
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(24 HIfERA & CSR WA, — R F A NG R AR AF L 56 EH, 0T EL
JEHE E M B A Ao b, TR B LAtk b SR IR B B A RO S ey D AL
W, B phds b 242 E TR B SR A Ak RLRE T LU N CSR R IR ] A 3 89 7 Ak E b
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